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INTERESTS OF PERSONALITY 


1. Interests! 


A LEGAL system attains its end by recognizing certain in- 
terests, — individual, public, and social, — by defining the 
limits within which these interests shall be recognized legally and 
given effect through the force of the state, and by endeavoring to 
secure the interests so recognized within the defined limits. It 
does not create these interests. There is so much truth in the old 
theories of natural rights. Undoubtedly the progress of society 
and the development of government increase the demands which 
individuals may make, and so increase the number and variety 
of these interests.2 But they arise, apart from the law, through 


Nore. The substance of this paper will appear in Chapter [IX of a book entitled 
“Sociological Jurisprudence,” now in preparation. 

1 Ritchie, Natural Rights; Spencer, Justice, chs. 9-18; Paulsen, Ethics (Thilly’s 
trans.), 633-637; Green, Principles of Political Obligation, §§ 30-31; Lorimer, 
Institutes of Law, ch. 7; Demogue, Notions fondamentales du droit privé, 405-443; 
Ahrens, Cours de droit naturel, 8 ed., II, §§ 43-88; Hegel, Grundlinien der Philos- 
ophie des Rechts, §§ 34-104; Fichte, Grundlage des Naturrechts, §§ 18, 19, Erster 
Anhang, §§ 1-61 (Kroeger’s trans., 298-343, 391-469); Beaussire, Les principes du 
droit, bk. III; Lasson, System der Rechtsphilosophie, §§ 48-56; Boistel, Philosophie 
du droit, I, §§ 96-241; Kohler, Lehrbuch der Rechtsphilosophie, 91-142; Miraglia, 
Comparative Legal Philosophy (Lisle’s Trans.), bk. II, chs. 1, 2. 

2 “A man’s rights multiply as his opportunities and capacities develop. . . . 
The more civilized the nation, the richer he is in rights.” Miraglia, Comparative 
Legal Philosophy (Lisle’s trans.), 324. The idea here is that interests, — that is, 


demands of the individual, — increase with increasing civilization, and hence the 
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the competition of individuals with each other, the competition 
of groups or societies with each other, and the competition of in- 
dividuals with such groups or societies. The law does not create 
them, it only recognizes them. Yet it does not have for its sole 
function to recognize interests which exist independently. It must 
determine which it will recognize, it must define the extent to which 
it will give effect to them in view of other interests, — individual, 
public, or social, — and the possibilities of effective interference 
by law, and it must devise the means by which they are to be 
secured. Hence in determining the scope and subject-matter of a 
legal system we have to consider (1) the interests which it may be 
asserted the law ought to recognize and to secure; (2) the prin- 
ciples upon which interests are to be selected for such recognition 
and securing; (3) the principles upon which such interests should 
be defined and limited for the purposes of legal recognition, or, 
in other words, the principles upon which conflicting interests 
should be weighed or balanced in order to determine the extent 
to which the respective interests are to be given effect; (4) the 
means by which the law may secure the interests which it recog- 
nizes; and (5) the limitations upon effective legal action which 
preclude complete recognition or complete securing of all these 
interests to the full extent which ethical considerations might 
require. 

Strictly the concern of the law is with social interests, since it 
is the social interest in securing the individual interest that must 
determine the law to secure it. But using interest to mean a claim 
which a human being or a group of human beings may make, it 
is convenient to speak of individual interests, public interests, — 
that is, interests of the state as a juristic person, — and social in- 
terests, — that is, interests of the community at large. This is 
the order in which they have been recognized in the development 
of juristic thought. 

Although certain great social interests have determined the 
growth of law from the beginning, individual interests were the 
first to be worked out critically. The social interest in general 
security required that these interests be provided for in order to 
prevent self-redress and private war. For nearly three centuries 


pressure upon the law to meet these interests increases the scope and character of 
legal rights. 
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now, philosophical jurisprudence has devoted itself to this task. 
The more important of them have become well known to us under 


the name of natural rights. Usually they have been deduced from 
the qualities of man in the abstract or from some formula of right 
or justice. But the practice of jurists has often been sounder than 
their theories have been. So far as individual interests go, the 

sociological jurist has little to do beyond essaying to supply a : 
better theoretical foundation. 

With respect to public interests, the situation is very different. 
These were first thought of as individual interests of the personal 
sovereign and hence were worked out originally in jurisprudence 
on the analogy of individual interests. Moreover, since the 
sovereign is, as it were, the guardian of social interests,’ these 
also were at first treated as individual interests of the sovereign 
and worked out on the same analogy of private rights. Hence 
there is much confused thinking in jurisprudence at this point. 
General social interests and interests of the state as a juristic per- 
son are not differentiated, and both are spoken of as “rights” 
of the state. The persistence in American public law of the royal 
prerogative of dishonesty, and the resistance of American lawyers 

* to attempts to introduce ideas on this subject which are familiar 
to the rest of the world, afford but another instance of the prac- 
tical effect of theoretical confusion in retarding the growth of the | 
law. 

Turning to social interests, the sociological jurist has in a sense 
a clear field. As such we have only begun to recognize them. 
Yet the social interest in general security was the first interest 
secured by the law. It is not too much to say that law came into 
being to secure this interest. Unhappily, in the nineteenth cen- 
tury legal history was written from an individualist standpoint 
and was interpreted as a development of restrictions on individual 
aggression in the interest of individual freedom of action. When 


3 At common law the king was parens patrie, that is, he was guardian of social 
interests of all kinds and hence his courts of law and equity had a general superin- H 
tendence of all manner of matters where social interests might be jeopardized. Coke, 
Second Institute, 199; Blackstone, Commentaries, II, 427, III, 110, 112, 362; At- 
torney-General v. Newman, 1 Ch. Cas. 157 (1735); Attorney-General ». Richards, 
2 Anstr. 603, 606 (1794). As the king enforced the duties imposed to secure these i 
interests, the common-law lawyer naturally thinks here of rights of the state. See 
Pollock, First Book of Jurisprudence, 3 ed., 64-65. ; 
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we recognize that this was a mistake and that the social interest in 
general security dictated the very beginnings of law, so that indi- 
vidual rights were only a means gradually worked out for further- 
ing this social interest, and rewrite our legal histories accord- _ 
ingly, we shall be able to make historical jurisprudence more 
effective. In the same way much that has been written as to in- 
dividual natural rights, when recast from the standpoint of a social 
interest in security of acquisitions, may be made useful. But the 
jurist cannot work alone at this task. In order to construct a 
scheme of social interests that will serve the jurisprudence of to- 
morrow as the thoroughly elaborated schemes of natural rights 
served the jurisprudence of yesterday, the social sciences must 
codperate. This does not mean that any jurist shall take all the 
social sciences for his province. It does mean, however, that he 
shall know that they all have materials for him and shall be willing 
and able to go to them therefor. ! 


2. INDIVIDUAL INTERESTs ® 


Individual interests which it is conceived the law ought to 
secure are usually called “natural rights” because they are not the 
creatures of the state and it is held that the pressure of these 
interests has brought about the state. In the stage of equity or 
natural law, when what ought to be law is made the test of what is, 
it is natural to confuse the interests which the law does secure, the 
interests it ought to secure, and the means of securing them under © 
the one name of “rights.” Those which are secured and the 
means whereby they are secured are called legal rights; those 
which ought to be secured are called natural rights. The usual 
mode of proceeding has been to deduce natural rights from a sup- 
posed social compact or from the qualities of man in the abstract 
or from some formula of right or justice. The first was abandoned 
after Kant. With respect to the second, Wundt has said justly: 


* Although he confuses the sociological conception of law with the conception of 
the historical school, Mr. Abbot’s critique of sociological jurisprudence assumes 
the conventional interpretation of legal history. Justice and the Modern Law, 8-13. 
When some historian writes the history of juristic and judicial lawmaking viewed as 
social functions, it will be easy to vouch history for the other side. See my paper, 
Legislation as a Social Function, 18 American Journal of Sociology 755. 

5 Brown, The Underlying Principles of Modern Legislation, chs. 7-8; Abbot, 
Justice and the Modern Law, ch. 1; Spencer, Justice, chs. 9-18. See also n. 1, p. 343. 
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“Man in abstracto, as assumed by philosophies of law, has never i 
actually existed at any point in time or space.” ® H 


With respect to the third, we may note that, as such formulas of 
right and justice in the nineteenth century were individualistic, 
we got in this way a scheme of fundamental individual rights, — | 
that is, individual interests which the law ought to secure,— above j 
and beyond the reach of the state, which it was conceived the 
state could and must secure, but from which it was conceived the 
state could not derogate. The same conception was reached, in- | 
deed, by the second mode of treatment, that is, by deduction from | 
the qualities of man in the abstract, because man in the abstract 

was conceived of as the individual man and not as the social man. | 
Anglo-American juristic thinking has been especially insistent 

upon this conception of fundamental individual rights which, as | 
natural rights, are quite above and beyond the reach of the state ; 


and to which social interests must yield.’ 

While it is true that the law recognizes individual interests but 
does not create them, it is quite as untrue that the law exists . 
primarily in order to secure them or that state and law result 
simply from the pressure of such interests. As social institutions, . 
state and law exist for social ends, and from the beginning have ) 

recognized and secured individual interests as a means thereto. 

“The moral criterion by which to try social institutions and political 
measures may be summed up as follows: The test is whether a given 
custom or law sets free individual capacities in such a way as to make 
them available for the development of the general happiness or the com- 
mon good. The formula states the test with the emphasis falling upon 
the side of the individual. It may be stated from the side of associated . 
life, as follows: The test is whether the general, the public, organization 
and order, are promoted in sucha way as to equalize opportunity for all.”’® 


6 Ethics (trans. by Titchener and others), III, 160. | 

7 Blackstone, Commentaries, I, 129 ff., especially 139; Calder v. Bull, 3 Dall. 
(U. S.) 386 (1798); Fletcher v. Peck, 6 Cranch (U. S.) 87 (1810); Loan Association 
v. Topeka, 20 Wall. (U. S.) 655, 662 (1874); Butchers’ Union, etc. Co. v. Crescent i 
City, etc. Co., 111 U. S. 746, 762 (1884); Chicago, B. & Q. R. Co. v. Chicago, 166 
U. S. 226, 237 (1897); Wynhamer »v. People, 13 N. Y. 378, 387 (1856); Matter of } 
Jacobs, 98 N. Y. 98 (1885); People v. Marcus, 185 N. Y. 257 (1906); Beal v. Chase, H 
31 Mich. 491 (1875); In re House Bill 203, 21 Col. 27, 39 Pac. 431 (1895); Brace- 
ville Coal Co. v. People, 147 Ill. 66, 35 N. E. 62 (1893). See Berolzheimer, System 
der Rechts- und Wirtschaftsphilosophie, IT, 160. 

8 Dewey and Tufts, Ethics, 482-483. 
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It is important to remember that the progress of civilization has 
given rise to many of these individual interests and that the growth 
of law has made men conscious of them. For the growth of law 
and the growth of consciousness of individual interests have gone 
on together. Recognition of such interests is relatively late in the 
development of law. The first interests to be recognized are group 
interests. With economic development, individual interests 
gradually arise out of these and come to be recognized. In the 
Roman law, recognition of the individual human being as the 
subject of rights, or, in other words, as having individual interests 
which the law should secure, is a doctrine of the ius naturale.° 
But even the Roman law of the classical period did not recog- 
nize private rights in the sense of our eighteenth- and nineteenth- 
century jurisprudence. This is especially true of the interest of 
substance or, as it is called, the natural right of property.’ 

In speaking of the administration of law by the British in 
India, Maine says: 


“Tf I had to state what for the moment is the greatest change which 
has come over the people of India . . . I should say it was the growth 
on all sides of the sense of individual legal right; of a right, not for the 
total group, but for the particular member of it grieved, who has be- 
come conscious that he may call in the arm of the state to force his 
neighbors to obey the ascertainable rule.” " 


Again, in speaking of the breaking up of village communities in 
India, he says: 


“The probability, however, is that the causes have had their oper- 
ation much hastened by the English, but have not been created by 
them. The sense of personal right, growing everywhere into greater 
strength, and the ambition which points to wider spheres of action than 
can be found within the community are both destructive of the author- 
ity of its internal rules.” ” 


® Dig. L, 17, 32; XXVIII, 1, 20, §7; XXVIII, 8, 1; XLVIII, 10, 7. 

10 Compare, for example, the ideas as to freedom of testamentary disposition in 
eighteenth- and nineteenth-century juristic thinking with the Roman law. Spencer, 
Justice, § 68; Miller, Philosophy of Law, 311; Miraglia, Comparative Legal Philoso- 
phy (Lisle’s trans.), § 510; Beaussire, Les principes du droit, 265-271; Boistel, 
Philosophie du droit, I, § 270. See also Hegel, Grundlinien der Philosophie des 
Rechts, § 180 (Dyde’s trans., 184). : 

Village Communities, 7 ed. 

3 Jd., 112. 
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Accordingly he tells us that partition of inheritances is demanded 
to-day everywhere in India and that: 


“the brethren of some one family are always wishing to have their 
shares separately.” 


What Maine saw going on in India in his time, legal history shows 
us has gone on in all systems.“ Up to the end of the eighteenth 
century the whole course of development of the law had been to 
disentangle individual interests from group interests and to pro- 
tect and secure these individual interests by legal rights. 

We may say, then, that the law slowly worked out a conception 
of private rights as distinguished from group rights. This cul- 
minated in the eighteenth century in a working out of individual 
interests as distinguished from public interests, to which our 
bills of rights, in which the natural rights of the individual are 
solemnly asserted against the state, still bear witness.“ Next the 
law began to work out social interests as such and to endeavor to 
reach a balance between individual interests and social interests. 
But there is a social interest in the individual moral and social 
life. In securing individual interests to this end, the law is securing 
a social interest. Therefore the problem ultimately is not to bal- 
ance individual interests and social interests, but to balance this 
social interest with other social interests and to weigh how far 
securing this or that individual interest is a suitable means of 
achieving the result which such a balancing demands. 

Individual interests may be classified as (a) interests of per- 
sonality, — the individual physical and spiritual existence; (5) 
domestic interests, — ‘‘the expanded individual life;’%* and (c) 
interests of substance, — the individual economic life. 

All classifications are more or less arbitrary, and the foregoing 
also may seem to be of that character. For instance, defamation 
infringes both personality and substance, since one’s reputation 
is an asset as well as a part of his personality. Indeed Spencer, 
in his discussion of natural rights, includes reputation under in- 
corporeal property.’ Again, malicious prosecution of a civil 


% Village Communities, 7 ed., 113. M4 See post, p. 356. 

1 See Declaration of Rights of Virginia (1776), art. 1; Déclaration des droits de 
Vhomme et du citoyen (1789), art. 2; Déclaration des droits de l'homme et du citoyen 
(1793), art. 1. 

16 Paulsen, Ethics (Thilly’s trans.), 634. 17 Justice, § 62. 
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action may infringe both personality and substance. Again, the 
common-law action for seduction is in form based on an injury 
to substance, not on an injury to a domestic interest. In fact, in 
the common-law system, injuries to domestic relations generally 
are in form viewed as infringements of interests of substance. But 
this is due to historical reasons. Along with so many other anoma- 
lies of our law, it arose from the exigencies of the action on the 
case, which was the only available remedy at common law. In 
consequence not only is this mode of viewing such injuries un- 
justifiable analytically, but it is largely disappearing in the modern 
law of torts. With the general development of law the lines 
between these interests are clearing and it is becoming apparent 
that the remedy must be applied with reference not to the act, 
but to the exact interest or interests which that act infringes. 
Many German jurists put domestic interests under interests 
of personality.’* Some of them put all individual interests in the 
first group, —that is, they regard all individual interests as interests 
of personality. The threefold distinction suggested above was 
made by Kant. He distinguished natural rights as (a) personal, 
that is, involving the physical person; (6) personal but real in 
kind, that is, having a certain relation to substance also; and 
(c) real, that is, involving the relations of individuals to things.” 
Hegel criticizes this classification, arguing that all individual 
interests are interests of personality because, as he holds, all 
natural rights flow from the principle of respect for the free will 
of others.” The central position of the free will in all legal philos- 
ophy in the nineteenth century led to a general acceptance of this 
view, and the indirect influence of the socialist jurists in Europe, 
who object to individual interests of substance, has kept it alive 
in the attempt to include as much as possible in what is taken to 
be an unimpeachable interest of personality. In the best recent 
discussion of the matter Adler prefers to confine the interest of per- 
sonality to the physical person and the so-called spiritual person.” 


18 F. g., Lasson, System der Rechtsphilosophie, § 48, par. 6. 

19 Gareis, Science of Law (Kocourek’s trans.), 122-135; Gierke, Deutsches Pri- 
vatrecht, I, 702. 

20 Metaphysische Anfangsgriinde der Rechtslehre, §§ 11, 18, 24. 

*1 Grundlinien der Philosophie des Rechts, § 40, n. 

2 Die Persinlichkeitsrechte im allgemeinen biirgerlichen Gesetzbuch, Festschrift 
zur Jahrhundertsfeier des allgemeinen biirgerlichen Gesetzbuches, 165. 
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3. PERSONALITY 


How shall we arrive at the interests of personality which the 
law ought to secure? To put it as the question would have been 
put formerly, How shall we construct a scheme of natural rights 
of personality? It has been said that the usual method has been 
to deduce them from the qualities of man in the abstract or from 
- some supposed formula of right and justice. The latter was the 
method of the nineteenth century. A sketch of what may be taken 
as a fair example of a nineteenth-century scheme of natural 
rights will illustrate this method. The scheme in question is to 
be found in Spencer’s Justice. Although it purports to be based 
upon principles of evolution, it starts from what is essentially 
Kant’s formula of right, taken as a formula of justice,** and from 
this formula deduces seven rights. Each right is then con- 
firmed by seeking to show that in the evolution of society and of 
law it has been recognized in continually increasing measure, and 
that the tendency is to recognize it to the full extent of the prin- 
ciple reached by deduction. Although the terminology is positiv- 
ist, the mode of procedure is in substance a combination of the 
metaphysical and the historical methods as theretofore employed. 
First the right is deduced from the principle. The scheme of 
rights is shown to be a logical development of the formula of 
justice. Then it is shown that the rights recognized among civil- 
ized peoples represent an unfolding of the same principle in the 
same way in human experience. Considering simply the philosophi- 
cal side, the scheme of seven natural rights is as follows: 

(x) The right to physical integrity. Spencer deduces this 
from his definition of justice in this way: If the actions of one 
person are carried so far as directly to inflict physical injury upon 


another, they go beyond the limitation of his liberty by the like 


% Gareis, Science of Law (Kocourek’s trans.), 122-135; Adler, Die Persinlich- 
keitsrechte im allgemeinen biirgerlichen Gesetzbuch, Festschrift zur Jahrhunderts- 
feier des allgemeinen biirgerlichen Gesetzbuches; Geyer, Geschichte und System 
der Rechtsphilosophie, 137-142; Stahl, Philosophie des Rechts, 5 ed., 312-350. 

*% See Maitland, Collected Essays, II, 274-284; Spencer, Justice, app. A. 

% Spencer, Justice, chs. 9-18. I have abridged the scheme somewhat by putting 
the ten rights which Spencer enumerates into seven, without, however, altering the 
substance, as he himself states that.some of the rights he discusses are but phases of 
others. 
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liberties of all; they are, therefore, unjust and may be the subject 
of legal interference. It should be noted that in his view this in- 
terference with the individual has to be justified because it is in- 
terference with a fundamental natural right. It is held to be 
justified in this case by consideration of the like natural rights of 
other individuals. In this way Spencer deduces the natural right 
of each individual to have his physical integrity respected by his 
fellows. 

(2) The right to free motion and locomotion, or, as it is usually 
called by writers on the common law, the right of personal liberty. 
Here, it is said, an obvious deduction from the formula of justice, 
— “the liberty of each limited only by the like liberties of all,” — 
requires that each individual be at liberty to make free use of his 
limbs and to move about freely from place to place, except as by 
such conduct he interferes with like action on the part of his 
fellow men or with some other natural right of his fellow men. 

(3) The right to the use of natural media. This is deduced as 
follows: If one individual interferes with the relations of another 
to the physical environment upon which the latter’s life depends, 
he infringes the like liberties of others by which his own are meas- 
ured. This so-called natural right to the use of natural media is 
a curious example of the extreme individualism of nineteenth- 
century philosophical jurisprudence. It is true that in all systems 
of law some things are held to be incapable of ownership by in- 
dividuals. It is usually said of such things in the law books that 
they are “common to all mankind” and that their appropriation 
by individuals is forbidden by natural law. Thus, the Institutes 
of Justinian say: 

“By the law of nature . . . the following things are common to all 
men: air, running water, the sea, and consequently the shore of the 
sea.” 
Again, an eighteenth-century writer says: . 

“Some things are by nature incapable of appropriation, so that they 
cannot be brought under the power of any one. These got the name 
of res communes by the Roman law and were defined things the prop- 


erty of which belongs to no person but the use to all. Thus the light, 
the air, running water, and so forth are so adapted to the common use 


% Inst. II, 1, § 1. 
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of mankind that no individual can acquire a property in them or de- 
prive others of their use.” *” 


It will be observed that down to the nineteenth century, jurists 
had said that natural law decreed a common interest in natural 
media and forbade any separate individual interest. Here, how- 
ever, we find a philosopher in the nineteenth century insisting on 
an individual natural right to the use of these media which pre- 
cludes individual ownership. It is interesting to note that recently 
a third doctrine has grown up, namely, that there is a public in- 
terest in these natural media so that they are not res communes 
but res publice.* Perhaps nothing could illustrate more clearly 
the purely personal character of all such schemes of natural 

(4) The right of property. The mode in which this is deduced 
must be considered more fully elsewhere.*® Under this right 


27 Erskine, Institute of the Law of Scotland, I, 146. 

28 See the statutes in Wiel, Water Rights, 3 ed., I, §§ 6, 120; Ex parte Bailey, 
155 Cal. 472, 101 Pac. 401 (1909); Geer v. Connecticut, 161 U. S. 519 (1896). 

2° Thus: “No court would hesitate to declare void a statute which enacted that 
A. and B., who were husband and wife to each other, should be so no longer, but 
that A. should thereafter be the husband of C. and B. the wife of D.” Miller, J., 
in Loan Ass’n v. Topeka, 20 Wall. 655, 662 (1874). But Lord Holt, who agreed that 
there are limitations on legislative authority imposed by natural law. says that parlia- 
ment “‘may make the wife of A. to be the wife of B.” City of London ». Wood, 12 
Mod. 669 (1692). Mr. Justice Miller wrote when legislative divorce had become 
obsolete almost everywhere. In Lord Holt’s time a divorce a vinculo could be had 
only in parliament. See also the statement of Curtis, J., in Scott ». Sandford, 19 
How. (U. S.) 393, 626 (1856), that “‘all writers” agree that slavery “‘is created only 
by municipal law.” But Aristotle (Politics, bk. I, ch. 5), Grotius (II, 5, 27, § 2 and 
29, § 2), and Rutherforth (Natural Law, bk. I, ch. 20, § 4), who are not insignificant 
authorities, argue that slavery has a natural basis in some cases beyond and apart 
from law. Again, in Wynhamer v. People, supra, 454, Hubbard, J., said: “Liquor is 
not a nuisance per se, nor can it be made so by a simple legislative declaration.” Since 
that time people have changed their minds, and we find another judge saying: “The 
entire scheme of prohibition as embodied in the Constitution and laws of Kansas 
might fail, if the right of each citizen to manufacture intoxicating liquors for his own 
use or as a beverage were recognized. Such a right does not inhere in citizenship.” 
Harlan, J., in Mugler v. Kansas, 123 U. S. 623 (1887). 

“We think that, aside from the positive law, there exist only the opinions of 
authors, which respond more or less to the needs of society.” Antoine, Introduc- 
tion to Fiore, Nouveau droit international public, ii. Cf. Bentham, Principles of 
Morals and Legislation, 17, n. 1. 

80 See Ely, Property and Contract in their Relation to the Distribution of Wealth, 
ch. 22. 
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Spencer includes (a) tangible or corporeal property; (6) incor- 
poreal property, under which, curiously enough, he includes rep- 
utation as the result of a man’s good conduct, along with patent 
and copyright; and (c) the right of gift and bequest, which he 
regards as consequences of complete ownership. The inclusion 
of reputation under incorporeal property appears to illustrate the 
effect of propinquity upon philosophical ideas. For it must be 
admitted that for many purposes English law does base its law of 
defamation on an interest of substance rather than on an interest 
of personality. The basis of the “right of bequest” or testamen- 
tary dispoSition must also be considered more fully elsewhere.* 

(5) The right of free exchange and free contract. This is de- 
duced as a sort of freedom of economic motion and locomotion 
in the same manner as the right of physical motion and loco- 
motion. 

(6) The right of free industry. This is said to be a modern out- 
growth of the right of free motion and locomotion, being, as it 
were, a right of economic motion and locomotion. 

(7) The right of free belief and opinion. This also is said to be 
a modern development of the right of free motion and locomotion. 
It is deduced as a right of free mental motion, a right of exer- 
cising complete freedom in one’s mental movements so far as like 
freedom on the part of others is not affected thereby. Two phases 
of this right are treated as two separate rights, namely, freedom 
of religious belief and opinion and freedom of political belief and 
opinion. 

If we reject the mode of determining individual natural rights 
illustrated by the foregoing scheme, as I think we must, how are 
we to define the individual interests which the law ought to secure? 
The pragmatist would answer that we should take for our starting 
point the proposition of William James which I have discussed 
elsewhere in this connection,” namely, that all demands which 
the individual may make are to be met so far as they are not out- 
weighed by other demands of (a) other individuals, (6) the or- 
ganized public, (c) society. The principles by which we are to 


31 See Ely, Property and Contract in their Relation to the Distribution of Wealth, 
ch. 17. 

* The Philosophy of Law in America, Archiv fiir Rechts- und Wirthschafts- 
philosophie, VII, 213; Legislation as a Social Function, 18 American Journal of 
Sociology 755. 
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determine how far they are so outweighed must be considered 
elsewhere. Some have preferred to say that all “reasonable 
demands” are to be met so far as possible.* Reason requires 
limitation of the demands of each with reference to those of others 
and of all, and sometimes, it may be, limitation of the demands 
of society with reference to those of individuals. But why? 
Because all cannot be satisfied. If our aim is to satisfy all so far 
as we can, then reason is employed in the selection of those which 
we will satisfy and of the limits within which we shall satisfy 
them. Accordingly the first task is simply to ascertain what de- 
mands the individual conceivably may make as incident to per- 
sonality. It will be convenient to take these up under three 
heads, namely, the anna person, honor (reputation), and 
belief and opinion. 


4. THE PHysICAL PERSON ® 


Inviolability of the physical person is universally put first among 
the demands which the individual may make. This interest, 
called by Paulsen the interest in body and life,** includes the so- 
called natural rights of physical integrity and of personal liberty 
or, as Spencer styles it, free motion and locomotion. Passing for 
the moment all consideration of the limits within which this in- 
terest must be confined when recognized, three questions may be 
taken up: (1) What is the extent of the interest as an individual 
interest; that is, what may the individual demand in this con- 
nection which, therefore, the law is to secure so far as may be? 
(2) How far has this interest been recognized by legal systems 
in the past and how has legal recognition of this interest devel- 
oped? (3) How far is this interest protected by law to-day? 

We may conceive the interest in the physical person as cover- 


33 See my paper, Legislation as a Social Function, 18 American Journal of Sociol- 
ogy 755- 

* Centralization and the Law, 154. See Willoughby, Social Justice, 20 ff. 

% Green, Principles of Political Obligation, §§ 148-151; Wigmore, Summary of 
the Principles of Torts (Cases on Torts, II, app. A), §§ 12-26; Miller, Philosophy of 
Law, lect. XI; Amos, Systematic view of the Science of Jurisprudence, 287-297; 
Post, Ethnologische Jurisprudenz, II, § 102; Blackstone, Commentaries, II, 119-138. 
I am indebted to Professor E. R. Thayer for assistance and for many suggestions in 
connection with this section. 

% Ethics (Thilly’s trans.), 633. 
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ing five points. The first and most obvious is immunity of the 
body from direct or indirect injury. Second and closely related is 
the preservation and furtherance of bodily health. Third and 
hardly less important is immunity of the will from coercion, free- 
dom of choice, and judgment as to what one will do. These three 
interests have long been recognized. Two more have become 
important with the progress of civilization, namely, immunity of 
the mind and the nervous system from direct or indirect injury 
and the preservation and furtherance of mental health, — freedom 
from annoyance which interferes with mental poise and comfort. 
Perhaps it may be objected that we have no warrant for thus dis- 
tinguishing mental health and the security of the nervous system 
from bodily health and the security of bone and muscle. But 
history and certain practical considerations require that these be 
considered apart, whatever a stricter abstract adherence to bio- 
logical science might otherwise dictate.” 

Injuries to the body are the first wrongs dealt with in the his- 
tory of law. But they are not thought of at first as infringements 
of an individual interest. Rather they are thought of as involv- 
ing infringement of an interest of a group or kindred or of a social 
interest in peace and good order. They are taken to involve affront 
to the kindred whose kinsman is assailed, or it is taken that a 
desire for revenge will be awakened, and hence that they involve 
danger of private vengeance and private war.** It is not an 
individual interest which is regarded, but a group interest. Hence 
the remedy (composition) is imposed to secure the social interest 
in peace and order, not to vindicate an individual private right. 
Often in primitive law a composition is payable to the kindred 
as well as to the person injured. Likewise in case of killing, the 
wer is payable to the kindred, not to dependents; it is exacted to 
satisfy vengeance for an insult to the kindred, not to compensate 
those who are deprived of support.*® At first, then, the ideas are 
(x) a group interest against insult and (2) a social interest against 
disorder, rather than an individual interest in the physical person. 

87 On the other hand, for like reasdéns, the common law deals with nervous injuries 
which leave no physical signs and mental injury without much discrimination. 
Spade v. Railroad Co., 168 Mass. 285, 47 N. E. 88 (1897). 

38 The latter idea is perhaps still behind the common law of libel as a misdemeanor. 


Blackstone, Commentaries, IV, 150. 
39 See Amira, Grundriss des germanischen Rechts, § 54. 
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Out of these evolves slowly the idea of an individual interest se- 
cured by an individual right. 

Again, when the individual interest is recognized, it is regarded 
at first as an interest in one’s honor, in one’s standing among 
brave men regardful of their honor, rather than as an interest in 
the integrity of the physical person. In Greek law every in- 
fringement of the personality of another is i8pus (contumelia); 
the injury to honor, the insult, being the essential point, not the 
injury to the body.” In Roman law, injury to the person is called 
iniuria, meaning originally insult, but coming to mean any willful 
disregard of another’s personality." In consequence the begin- 
nings of law measure composition not by the extent of the injury 
to the body, but by the extent of the injury to honor and the extent 
of the desire for vengeance thus aroused,” since the interest se- 
cured is really the social interest in preserving the peace. 

While the law secures the interest of the individual in his honor 
at least as soon as his interest in his physical person, when pres- 
ently it distinguishes between injuries to the person and injuries 
to honor or reputation, it moves very slowly in protecting feel- 
ings in any respect other than against insult or dishonor. Three 
steps may be noted. At first only physical injury is considered. 
Later overcoming the will is held a legal wrong; in other words, 
an individual interest in free exercise of the will is recognized and 
secured. Finally the law begins to take account of purely sub- 
jective mental injuries to a certain extent and even to regard in- 
fringement of another’s sensibilities. 

With respect to the interest in free exercise of the will, the 
Roman law of the stage of strict law (ius civile) and the common 
law agreed in holding transactions entered into under duress to 
be legally binding.* In each system in the stage of infusion of 
morals into law, equity intervened to set aside legal transactions 
resulting from coercion. Roman law went further. On equitable 
grounds it worked out a special wrong (metus) of unlawfully over- 
coming another’s will and developed an action for reparation of 


40 Hermann, Lehrbuch der griechischen Rechtsaltertiimer, 4 ed., § 6. 
41 Gaius, III, §§ 220-222; Inst. IV, 4; Dig. XLVII, 10, 16. 
# See my paper, The End of Law as Developed in Legal Rules and Doctrines, 
27 Harv. L. REv. 195, 198. 
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the injury resulting therefrom.“ The common law did not recog- 
nize a tort of duress as such, not even to the extent of allowing 
recovery by way of reparation for what one did through coercion 
as an incident of recovery for the physical injury with which it 
was connected. But recovery by way of restitution came to be 
allowed on equitable principles as upon quasi-contract in order to 
prevent unjust enrichment.” The law on this point grew slowly. 
In the Roman and the modern Roman law it seems to have passed 
through four stages. In the first three stages there is a purely 
objective standard. The law does not ask whether this man’s 
will was in fact overcome by wrongful pressure brought to bear 
upon him in this case, but asks instead what was the character 
of the pressure employed. In the first stage the objective stand- 
ard made use of is peril of life or limb, — actual or threatened 
bodily suffering. Any pressure short of that is not regarded.” 
In the second stage there is still an objective test, but it is more 
liberal. The law asks whether the will of a reasonable or stand- 
ard man would have been overcome by the pressure employed.*’ 


In the third stage there is a further liberalizing of the objective 


standard. The law asks whether the evil threatened was a serious 
one or, as some civilians put it, whether the complainant yielded 
to fear of “‘a not-inconsiderable evil.” “* Finally the new German 


‘code adopts a purely subjective standard, asking only, Did the 


unlawful pressure employed in this case actually overcome the 
will? “ It is required that the pressure be unlawful because if, 


” Dig. IV, 2,1; IV, 2, 14, §§ 3, 55 IV, 2, 16, § 2. 

# Astley v. Reynolds, 2 Stra. 915 (1782). 

#® Dig. IV, 2,2; IV, 2,3; Code, II, 4,13. By way of comparison it may be noted 
that Blackstone so defines duress in our law, laying down that there must be threat 
of immediate harm to life or limb or else imprisonment. Commentaries, I, 130-131. 

47 Dig. IV. 2, 6. 

_ # Dig. IV, 2, 5; Windscheid, Pandekten, I, § 80, n. 6; Dernburg, Pandekten, I, 
§ 1, par. 2; Regelsberger, Pandekten, I, § 144, n. 8. 

49 Civil Code, § 123; Crome, System des deutschen biirgerlichen Rechts, I, 432. 
It should be noted that Anglo-American law is going through a similar course of 
development. Blackstone’s formula, which is that of the first stage of the Roman 
law, has been cited supra. In the nineteenth century the cases commonly apply the 
objective test of what is “sufficient to overcome the mind and will of a person of 
ordinary firmness.” Brown v. Pierce, 7 Wall. (U. S.) 205 (1868); James v. Dalbey, 
107 Ia. 463, 78 N. W. 51 (1899); Railroad Co. v. Pattison, 41 Ind. 312, 320 (1872); 
Fellows v. School District, 39 Me. 559 (1855); Tapley v. Tapley, 10 Minn. 448 (1865); 
Davis v. Railroad Co., 46 Miss. 552, 568 (1872); Edwards ». Bowden, 107 N. C. 
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to secure some other interest, the law recognizes the pressure as 
legal, then, in a weighing of interests the individual interest in 
freedom of will may have to give way.** As to the main point, it 
would seem that the subjective standard is the one that ought to 
be adopted. So far as the objective standard subserves a useful 
purpose in preventing fraud and so maintaining the social interest 
in security of transactions, the end may be attained by requiring 
a proper quantum of proof in such cases and by treating consid- 
erations of what a reasonable man would do as of evidentiary 
value. The objective standard is a survival from the extreme 
individualism of the strict law and its reluctance to set aside 
acts done in due legal form. 

Injury to the nervous system, mental injury, and injury to 
sensibilities, where there is no physical impact or no injury to 
substance or to any relation, is a new problem of modern law. 
Here also development has been slow and cautious, partly because 
the law on this subject has had to be made in a period of legal 
stability, but partly also because of practical limitations upon 
the enforcement of legal rules and hence upon the securing of in- 
terests thereby. A nervous derangement manifested objectively 
is like any bodily illness. But our law does not protect against 
purely subjective mental suffering except as it accompanies or 
is incident to some other form of injury and within certain dis- 
puted limits.» There are obvious difficulties of proof in such 


58, 12 S. E. 58 (1890). But courts frequently define duress in terms of the subjec- 
tive criterion. Cribbs v. Sowle, 87 Mich. 340, 49 N. W. 587 (1891); Phillips ». Henry, 
160 Pa. St. 24, 28 Atl. 477 (1894); Galusha v. Sherman, 105 Wis. 263, 81 N. W. 405 
(1900). In actual application the tendency seems to be toward the subjective cri- 
terion. 

50 F. g., a threat to sue or to levy execution where one has a right to do so in order 
to secure an interest of substance, although results disastrous to the debtor would 
follow. Emmons ». Scudder, 115 Mass. 367 (1874). Cf. Dig. IV, 2, 3. 

51 “A factor which we may for the sake of convenience refer to as the parasitic 
element of damage. The idea which is meant to be brought out by the use of this 
expression is that in certain situations the law permits elements of harm to be con- 
sidered in assessing the recoverable damage which cannot be taken into account in 
determining the primary question of liability. It is only under this head that such 
factors as insult, disgrace, and anguish of feeling can get legal recognition at all.” 
Street, Foundations of Legal Liability, I, 461. A striking instance may be seen in 
Floyd ». Atlantic Coast Line R. Co., 83 S. E. 12 (N. C., 1914), where a mother sued 
for mental anguish caused by the negligent mutilation of the dead body of her boy. 
As the right to possession of the body for the purposes of burial was in her husband 
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cases, so that false testimony as to mental suffering may be ad- 
duced easily and is very hard to detect. Hence this individual 
interest has to be balanced carefully with a social interest against 
the use of the law to further imposture. For these reasons courts, 
thinking more of the practical problem of proof than of the logical 
situation, have looked to see whether there has been some bodily 
impact or some wrong infringing some other interest, which is 
_ objectively demonstrable, and have put nervous injuries which 
leave no physical record and purely mental injuries in the same 
category.* In case of nervous injury or mental suffering along 
with other injury as a result of bodily impact, considerations of 
what would naturally happen to persons of normal sensibilities 
enable the law to meet the practical difficulties. This is true also 
where there has been an infringement of some other interest in 
itself raising a right of action.“ But if there is no physical impact 
and there is no independent right of action for a coincident injury, 
the practical difficulties weigh heavily. The case which best il- 
lustrates the problem is one in which fright or nervous shock re- 
sults in or develops into palpable physical injury. In one type 
of this case the fright or nervous shock was caused by the de- 
fendant’s negligence. Attempt has been made to dispose of the 
question by resorting solely to the principle of remoteness.” 


as next of kin, and hence there was no infringement of any interest of the mother other 
than that involved in the injury to feelings and sensibilities, recovery was denied. 

% Cf. the remarks of the court in Huston v. Freemansburg, 212 Pa. St. 548, 61 
Atl. 1022 (1905). 

8 Spade v. Railroad Co., 168 Mass. 285, 47 N. E. 88 (1897); Dulieu v. White, 
[1901] 2 K. B. 669. But see Yates v. South Kirkby Collieries, Ltd., [1910] 2 K. B. 538. 

% Bouillon v. Laclede Gas Light Co., 148 Mo. App. 462, 129 S. W. gor (1910); 
Tennessee Cent. R. Co. v. Brasher, 97 S. W. 349 (Ky., 1906); Nordgren ». Lawrence, 
74 Wash. 305, 133 Pac. 436 (1913). “The treatment of any element of damage as 
a parasitic factor belongs essentially to a transitory stage of legal evolution. A 
factor which is to-day recognized as parasitic will, forsooth, to-morrow be recognized 
as an independent basis of liability. It is merely a question of social, economic, and 
industrial needs as those needs are reflected in the organic law.”” Street, Foundations 
of Legal Liability, I, 470. 

5% Victorian Railway Com’rs v. Coultas, 13 App. Cas. 222 (1888) (no recovery); 
Green v. Shoemaker, 111 Md. 69, 73 Atl. 688 (1909) (recovery allowed). See Wigmore, 
Summary of the Principles of Torts, §15. ‘Do not some courts, in laying down the 
rule of legal cause, proceed upon the supposition that one problem before them is to 
determine when to exempt a tortfeasor from liability for effects which were in reality 
caused by his tort?” Smith, Legal Cause in Actions of Tort, 25 Harv. L. Rev. 
103. In other words, questions of “legal cause” or “remoteness” are often used 


‘ 
x 


INTERESTS OF PERSONALITY 361 


But the better decisions among those which deny recovery proceed 
frankly upon considerations of what is practicable, that is, upon 
a balancing of interests. In another type of this case the nervous 
or mental shock which caused the physical injury was inflicted 


intentionally. Here the difficulties are less than in the first type. 


and the better judicial view allows recovery.*” But there are courts 
that will not go so far and there are limits. If the defendant in- 
tended to bring about the physical harm which followed, there 
would seem no occasion for requiring more.** If, however, the 
defendant did not intend the physical harm, but only a mild fright 
or mild nervous shock which would work no further harm in a 
person of ordinary nerves and normal sensibilities, the accepted 
rule seems to be that there should be no recovery.®® In cases of 
negligence the individual interest of the actor, — that is, his in- 
terest in the free exercise of his faculties, — must be weighed as 
well as the social interest against imposture and the practical 
difficulties of proof and reparation. Where he exercises his facul- 


by the courts subconsciously to cover a balancing of other interests against the in- 
dividual interest. 

56 “‘As has been explained repeatedly, it is an arbitrary exception, based upon a 
notion of what is practicable that prevents a recovery for visible illness resulting from 
nervous shock alone. . . . But when there has been a battery and the nervous shock 
results from the same wrongful management as the battery, it is at least equally im- 
practicable to go further and to inquire whether the shock comes through the battery 
or along with it. Even were it otherwise, recognizing as we must the logic in favor 
of the plaintiff when a remedy is denied because the only immediate wrong was a 
shock to the nerves, we think that when the reality of the cause is guaranteed 
by proof of a substantial battery of the person there is no occasion to press 
further the exception to general rules.” Holmes, C. J., in Homans ». Boston 
E. R. Co., 180 Mass. 456, 62 N. E. 737 (1902). In a prior case the same judge 
said: “The point . . . is not put as a logical deduction from the general prin- 
ciples of liability in tort, but as a limitation of those principles on purely practical 
grounds.” Smith v. Postal T. Co., 174 Mass. 576, 55 N. E. 380 (1899). Cf. also Dris- 
coll »v. Gaffey, 207 Mass. 102, 92 N. E. 1o1o (1910). But see Green ». Shoemaker, 
supra, where the court denies that these practical considerations are sufficient to 
preclude recovery where physical injury has resulted from fright, though it says no 
action will lie for mere fright which does not result in a physical injury. 

57 Wilkinson v. Downton, [1897] 2 Q. B. 57; Garrison v. Sun Pub. Co., 207 N. Y. 
1, 100 N. E. 430 (1912). But see Stevens v. Steadman, 140 Ga. 680, 79 S. E. 564 
(1913). 

58 See remarks of Holmes, C. J., in Silsbee ». Webber, 171 Mass. 378, 380, 50 N. E. 
555, 556 (1898). 

59 Nelson v. Crawford, 122 Mich. 466, 81 N. W. 335 (1899). See Bohlen, Right 
to Recover for Injury Resulting from Negligence without Impact, 41 Amer. L. Reg. 
141. 
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ties for purposes recognized by law and, so far as he could reason- 
ably foresee, does nothing that would work an injury, the individual 


‘interest of the unduly sensitive or abnormally nervous must give 


way. But the law does not secure individuals in the free exercise 
of their faculties for the purpose of injuring others, since obvious 
social interests are opposed to such a claim. Hence, if there was 
an intention to injure, only the social interest against imposture 
and the practical difficulties are to be weighed. This is the philo- 
sophical basis of the distinction made in these cases. Probably 
advance in our knowledge of psychology and mental pathology 
and progress in means of arriving at the truth in matters where 
expert evidence is required will determine the development of 
the law upon this subject. So long as the margin for imposture 
and the scope of pure expert conjecture remain as large as they 
are at present, this phase of the interest of personality must re- 
main in some measure insufficiently secured. 

Where the injury is to mental comfort only, the practical diffi- 
culties are still greater. Hence the law can recognize an “interest 
in the peace and comfort of one’s thoughts and emotions” © 
only to a limited extent. In the first place, an objective standard 
is required here by the social interest with which the individual 
interest must be balanced. Hence the tendency of the law to 
secure an interest in mental comfort only to the extent of ordinary 
sensibilities of ordinary men, and then only when the mental suf- 
fering is caused by and involved in the infringement of some other 
interest.“ In other words, here again the law does not secure the 
whole demand which the individual may make, but it does secure 
the interest in case of ordinary sensibilities where there is also 
an objective injury. Thus, no doubt, it secures the interest in 
the general run of cases for the average man. No more may well 
be attempted with our present means of proof and in view of the 
inapplicability to such injuries of the means of redress known to 
our law. 

Another phase of the same interest is the demand which the 
individual may make that his private personal affairs shall not 
be laid bare to the world and be discussed by strangers. Such an 
interest is the basis of the disputed legal right of privacy.” It is 


60 Wigmore, Summary of the Principles of Torts, § 19. ® Jd., § 20. 
® Warren and Brandeis, The Right to Privacy, 4 Harv. L. REV. 193. 
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a modern demand, growing out of the conditions of life in the 
crowded communities of to-day, and presents difficult problems. 
The interest is clear. Such publicity with respect to private mat- 
ters of purely personal concern is an injury to personality. It 
impairs the mental peace and comfort of the individual and may 
produce suffering much more acute than that produced by a mere 
bodily injury. But, as the injury is mental and subjective, the 
difficulties already considered must, at least, confine legal secur- 
ing of the interest to ordinary sensibilities. Here, as in many other 
cases, in a weighing of interests the over-sensitive must give way. 
For over and above the difficulties in mode of proof and in ap- 
plying legal redress, social interests in free speech and dissemina- 
tion of news have also to be considered. On such grounds, no 
doubt, a legal right of privacy which fully secures this interest 
has not been recognized anywhere.* For the most part the interest 
has been secured incidentally, as it were, by taking account of 
infringement thereof as an element of damage where well-recog- 
nized legal rights have also been violated, rather than by estab- 
lishing a legal right of privacy a violation whereof should constitute 
a cause of action. But while the law is slow in recognizing this 
interest as something to be secured in and of itself, it would seem 


that the aggressions of a type of unscrupulous journalism, the in- | 


vasions of privacy by reporters in competition for a “story,” 
the activities of photographers, and the temptation to adver- 
tisers to sacrifice private feelings to their individual gain call 
upon the law to do more in the attempt to secure this interest 
than merely t9ke incidental account of infringements of it.™ 


A man’s feelings are as much a part of his personality as his 


6’ See Wigmore, Summary of the Principles of Torts, § 149. 

% “John S. Geraghty, father of John Edward Paul Geraghty, who on Tuesday 
eloped with Miss Julia French, to-day asked the police to save him from camera 
men. . . . Geraghty told the police that he was followed everywhere by men with 
cameras who were trying to take the picture of himself and his cab. He said he had 
been driven about crazy by them and that his wife and children were being hounded 
in a similar way. Mr. Geraghty was very angry this afternoon and he loaded up the 
front seat of his cab with several large stones which, he said, the first man who tried 
to snap his picture would get. Mr. Geraghty is usually a peaceful, law-abiding citi- 
zen, but there arrived here to-day a number of men to get his picture, and he seriously 
resents being followed.” Press dispatch of August 12, 1911, quoted in Wigmore, 
Cases on Torts, II, 960-961. Cf. Binns v. The Vitagraph Co., 210 N. Y. 51, 103 N. E. 
1108 (1913). 
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limbs.® The actions that protect the latter from injury may well 
be made to protect the former by the ordinary process of legal 
growth. The problems are rather to devise suitable redress and 
to limit the right i in view of other interests involved. 

The interest in body and life is not only the first to receive . the 
protection of law, but it is on the whole the interest with respect 
to which individual demands are most insistent and the social 
interest in securing them is strongest. Yet the law, as has been 
seen, does not cover the whole field of this interest. It does not 
secure all the demands with respect to. physical and mental in- 
tegrity which the individual may make. The reasons are of two 
kinds. On the one hand they are historical, growing out of the 
mode in which the law upon this subject has developed, and in 
particular out of the procedure and the remedies worked out to 
give effect thereto. For example, a large part of the backward- 
ness of the common law as to immunity of the mind and of the 
nervous system from injury is due to the exigencies of our mode 
of trial by jury and to our remedy of damages. Such a remedy 
as that afforded by the action for honorable amends® in the civil 
law and resort to specific relief where possible, as is done in con- 
tinental Europe, would enable the legal system to extend the 
scope of its protection of this interest. But the most effective 
remedy in this connection is prevention. The backwardness of 
preventive justice in American law is a grave defect. In con- 
nection with interests of personality, where redress by way of 
damages is often obviously inadequate if not inapplicable, the 


hesitation of our law to apply preventive remedies is unfortunate 


and without excuse. 


% Some think de the right of privacy as a “property right,” that is, they consider 
that an interest of substance is involved. Munden ». Harris, 153 Mo. App. 652, 
134 S. W. 1076 (1911). But see Riddle ». MacFadden, 201 N. Y. 215, 94 N. E. 644 
(1911). 

% See De Villiers, The Roman and Roman Dutch Law of Injuries, 177 ff. 

87 Garraud, Droit pénal frangais, II, §§ 459-461; IV, §§ 1324 ff. 

88 See my paper, A Practical Program of Procedural Reform, 22 Green Bag 455. 

6° “There is no reason in the nature of things why equity should not interfere to 
prevent injury to feelings. Pecuniary damages cannot be proved, and the tempta- 
tion to purely speculative litigation is therefore absent. Such being the case, if a plain- 
tiff feels himself so much aggrieved by threatened or continued acts of the defendant 
as to lead him to incur the expense and annoyance of an actual litigation, we may be 
certain that he regards the injury as substantial. If under these circumstances he 
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A second type of reasons for the failure of the law to secure 
fully individual interests of personality are practical, growing out 
of the practical limitations involved in the administration of 
justice according to law. Next to property in corporeal things, the 
interest in body and life is on the whole the interest most com- 
pletely capable of legal protection. But the practical limitations 
are considerable. In the first place, with respect to merely mental 
injuries, the danger of imposture, the difficulty, if not impossi- 
bility, of satisfactory proof, and the difficulty of devising ade- 
quate redress stand in the way of complete securing by law of an 
interest which the law is quite willing to recognize fully. Again, 
account must be taken of the relative triviality of injuries, looked 
at in gross, which may nevertheless have a real importance in 
the case of particular individuals. The necessity of acting with 
reference to the average case, involved in any system of standards 
or rules, compels some sacrifice of the demands of the over-sensi- 
tive. Finally, the intangible nature of many injuries to person- 
ality, the difficulty of tracing them to their source and of fitting 
cause to effect, must also be taken into account. 


[To be concluded] 


Roscoe Pound. 
Harvarp Law ScHOooL. 


can, in fact, prove that continued injury to his feelings is threatened or continued, and 
the defendant can offer no rational excuse for continuing it, equity has no rational 
excuse to offer for denying the easy aid of its injunctive process.” Abbot, Justice 
and the Modern Law, 32. 
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CONSTRUCTIVE TRUSTS BASED ON PROMISES 
MADE TO SECURE BEQUESTS, DEVISES, 
OR INTESTATE SUCCESSION 


[Continued] 
B. AUTHORITIES 


HERE the existence of unattested directions by testator is not 
communicated to the legatee or devisee in the testator’s life- 

time. — It is perfectly clear that where a legatee or devisee takes 
by the terms of the will absolutely, but a document not attested 
as a will, and not incorporated into the will, is found with the will, 
or in some other way is brought to the attention of the legatee or 
devisee for the first time after the testator’s death, and discloses 
the intention of the testator that the devisee or legatee should not 
hold absolutely but in trust, chancery will not make the legatee or 
devisee hold as trustee. ‘Such a memorandum may or may not 
influence him as a man of honor, but no legal effect can be given 
to it.” 5” The legatee or devisee could not be made to hold in trust 


56 Schultz’s Appeal, 80 Pa. St. 396 (1876); Juniper v. Batchelor, [1868] W. N. 197; 
Ames, Cases on Trusts, 2 ed., 189. See Scott ». Brownrigg, 9 L. R. Ir. 246 (1881); 
In re Boyes, L. R. 26 Ch. D. 531 (1884); Bryan v. Bigelow, 77 Conn. 604, 60 Atl. 266 
(1905). Cf. Hodnett’s Estate, 154 Pa. St. 485, 26 Atl. 623 (1893); Flood ». Ryan, 
220 Pa. St. 450, 69 Atl. 908 (1908). 

But in Gore v. Clarke, 37 S. C. 537, 16 S. E. 614 (1892), where a bequest was made 
to a stranger with intent on the testator’s part to evade the state bastardy statute by 
having the stranger hold for testator’s mistress and bastard children more property 
than the statute permitted him to give them as against his wife and lawful children, 
it was held that the stranger must hold in trust for the wife and lawful children, de- 
spite the fact that he was not informed before testator’s death of any secret trust 
attached to the bequest. Pope, J., for the court, said of the legatee (p. 550): 

“Tf he should disregard this palpable intention of his benefactor, he would be lost 
to all shame. If he should regard it and execute it, he thus contravenes the positive 
laws of his country forbidding such a course. Under our view of the law, he shall not 
be required to elect either course.” 

Schultz’s Appeal, supra, which is conira, seems a sounder decision. It allowed the 
legatee to keep free from any trust as he was “entirely innocent of any complicity in 
the fraud of the testator.” 

5? Cozens-Hardy, L. J., in In re Maddock, [1902] 2 Ch. 220, 230. Cf. Flood ». 
Ryan, supra. 
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for the intended cestui que trust, because the statute governing 
wills makes it impossible to ascertain against the objection of the 
legatee or devisee, by competent evidence, who he is, since to let 
the document name him would be to give it, though unattested 
as required of wills, the effect of a will; and the legatee or devisee 
could not be held to be a trustee for the next of kin, residuary leg- 
atee, heir, or residuary devisee, without a finding that he was in- 
tended to be trustee, and the statute governing wills makes that 
finding impossible, against his objection, for want of competent 
evidence of such intent. Since he has taken in ignorance of the 
testator’s intentions, and since those intentions have not been evi- 
denced in the manner required by the statute about wills, chancery 
says that he may do as he pleases with the legacy or devise.** 
Where the legatee or devisee promises the testator to hold for or to pay 
or convey to others whose names are not communicated to him in the 
testator’s lifetime. — It is also well settled that a legatee or devisee, 
who by the provisions of the will is to take absolutely, cannot be 
compelled to hold in trust for intended cestuis que trust merely be- 
cause he promised the testator that he would hold for the benefit of 
persons to be named later by the testator. A document signed by 
the testator and containing the names of the persons and the terms 
of the secret trust, but not attested as a will and not communicated 
to the legatee or devisee in the testator’s lifetime, cannot be en- 
forced as a document without violating the statute governing wills.*® 
But that does not mean that the legatee or devisee may hold for 
himself free from any trust. Since he agreed to take only as trus- 
tee, and thereby either induced the making of the devise or legacy 
to himself or, if the will containing it was already in existence at 
the time of the promise, secured its continuance without revoca- 
tion or qualification, he cannot on principle be allowed to hold for 


58 In In re Pitt Rivers, [1902] 1 Ch. 403, Vaughan Williams, L. J., said (p. 407): 

“Tt has been discussed very often what are the essentials which are necessary in 
order to induce the courts to give effect to a trust which has not been expressed in 
the way in which the Wills Act requires that testamentary intentions should be ex- 
pressed. . . . I suppose one may state shortly and concisely that the court never gives 
the go-by, if I may use the expression, to the provisions of the Wills Act by enforcing 
upon any one testamentary intentions which have not been expressed in the shape 
and form required by that Act, except for the prevention of fraud. That is the only 
ground upon which it can be done.” 

5° In re Boyes, supra. Cf. McCormick v. Grogan, L. R. 4 H. L. 82 (1869); In re 
King’s Estate, L. R. 21 Ir. Ch. 273 (1888). 
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himself, for that would be unjust enrichment such as equity can- 
not properly tolerate. While chancery could make him hold for 
the intended cestui que trust, since chancery, if it wants to, can select 
as its constructive cestui que trust anyone who ought to fill that 
position, the chancellors have so far felt that to select the intended 
cestui que trust in this kind of a case would be to go contrary to the 
intent of the statute governing wills. Accordingly, in most juris- 
dictions, the legatee or devisee will be made to hold in trust for 
the next of kin, residuary legatee, heir, or residuary devisee. In 
some jurisdictions, however, he will be allowed to keep for himself, 
if he did not solicit the legacy or devise, if he made his promise in 
good faith, and if his action is not in violation of a special confiden- 
tial relationship.“ It would seem that since he is compelled to 
hold in trust for anybody only because he promised as he did, and 
because he cannot be allowed to be enriched by a breach of that 
promise, he should be allowed to hold for the intended cestuis que 
trust if he so prefers. This view does not ignore the policy of the 
statute regarding wills, but recognizes the truth that there can 
properly be no constructive trust at all if the legatee or devisee 
carries out the testator’s wishes, for he is then not unjustly or at 
all enriched.” It is quite sound to say that the legatee or de- 


© In re Boyes, supra. Cf.'Thayer v. Wellington, 9 Allen (Mass.) 283 (1864). 
Such a trust has usually been applied by testators to the whole estate, or to the 
residue, and hence there has been no chance for a residuary legatee to claim against 
the next of kin or for a residuary devisee to claim against the heir. The wording 
of the residuary clause, and the attitude of the given jurisdictions on lapsed and void 
legacies and devises, would be factors in determining any conflicting claims. That 
the residuary legatee or devisee must be reckoned with when a proper occasion arises 
is recognized in the sentence from Jarman on Wills, quoted in n. 91, post. 

81 See cases in n. 68, post. 

® See n. 42, 43, and 45, ante. No court seems yet to have taken such advanced 
ground, but in reference to an analogous supposititious situation, — that of a devise 
expressly “in trust” but the trust not being stated in the will and not being com- 
municated to the trustee in the testator’s lifetime, — an English judge has recently 
stated that apart from authority he sees no reason why a trust for the intended 
cestui que trust should not be enforced if the testator communicated his intentions 
to some one. See Eve J., in In re Gardom, Le Page v. Attorney-General, [1914] 1 Ch. 
662, 672-3. His statement in regard to that point will be found quoted in n. go, 
post. The argument is that communication to the devisee is needed only to estab- 
lish that he is to hold in trust for some one, a fact which in the expressly “‘in trust” 
cases the will itself establishes, and that communication by the testator to any one 
will serve to designate the cestui que trust, i. e., to show “what the trust is.” A letter 
of the testator to the devisee found among the testator’s papers, as was the case in 
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visee cannot be forced to carry out the uncommunicated wishes 
of the testator not attested as required by the statute as to 
wills, since to force him to do so would be to give those uncom- 
municated wishes the operative effect of a will. But it would 
seem to be just as sound to say that he should be allowed to 
carry out those wishes if he wants to, since nothing but his re- 
fusal or neglect to carry them out would justify the enforcement 
of a constructive trust against him in favor of anybody. 

Where the legatee or devisee. promises the testator to hold for or to 
pay or convey to others whose names are communicated to him in the 
testator’s lifetime and the promise induces the giving of the legacy or 
devise. — By the great weight of authority a constructive trust will 
be declared and enforced against a legatee or devisee, and in favor 
of the intended cestui que trust, if the testator gave the legacy or 
devise because of the legatee’s or devisee’s express or tacit promise 
to use the legacy or devise for the intended beneficiaries, provided 
the testator’s intentions are legal and the names of the beneficiaries 
are'communicated to the legatee or devisee by the testator in his 
lifetime. The minority decisions are discussed under the second 


In re Boyes, supra, would serve the same purpose. But in the absence of communi- 
cation to him in the testator’s lifetime, the devisee should not be compelled to hold in 
trust for the intended cestui que trust, but he should be permitted to hold for the 
intended cestui que trust if he desires to do so. 

% Drakeford v. Wilks, 3 Atk. 539 (1747); Thynn v. Thynn, 1 Vern. 295 (1864); 
In re Fleetwood, L. R. 15 Ch. D. 594 (1880); O’Brien ». Tyssen, L. R. 28 Ch. D. 
372 (1884); Sharry v. Garty, 2 Ir. Ch. Rep. 351 (1850); O’Brien ». Condon, [1905] 
1 Ir. R. 51; Buckingham ». Clark, 61 Conn. 204, 23 Atl. 1085 (1891); Caldwell ». 
Caldwell, 7 Bush (Ky.) 515 (1870); Chapman’s Ex’r ». Chapman, 152 Ky. 344, 153 
S. W. 434 (1913); Gilpatrick v. Glidden, 81 Me. 137, 16 Atl. 464 (1888); Owings’ 
Case, 1 Bland (Md.) 370 (1826); Olliffe v. Wells, 130 Mass. 221 (1881) (semble); Ham ». 
Twombly, 181 Mass. 170, 63 N. E. 336 (1902) (semble); Hooker v. Axford, 33 Mich. 
454 (1876); Benbrook v. Yancy, 96 Miss. 536, 51 So. 461 (1910); Smullin ». Wharton, 
73 Neb. 667, 103 N. W. 288 (1905); Williams v. Vreeland, 29 N. J. Eq. 417 (1878), 32 
N. J. Eq. 135, 734 (1880); Yearance v. Powell, 55 N. J. Eq. 577, 37 Atl. 735 (1897) 
(see Powell v. Yearance, 73 N. J. Eq. 117, 67 Atl. 892 (1907) ); O’Hara v. Dudley, 95 
N. Y. 403 (1884); Amherst College v. Ritch, 151 N. Y. 282, 45 N. E. 876 (1897); 
Edson v. Bartow, 154 N. Y. 199, 48 N. E. 541 (1897); Peters v. Peters, 122 N. Y. Supp. 
363 (1910); Golland ». Golland, 84 N. Y. Misc. 299, 147 N. Y. Supp. 263 (1914); 
Winder ». Scholey, 83 O. St. 204, 93 N. E. 1098 (1910); Vance »v. Park, 8 O. C. D. 
425 (1898); Hoge »v. Hoge, 1 Watts (Pa.) 163 (1832); Jones v. McKee, 3 Pa. St. 
496 (1846); McKee v. Jones, 6 Pa. St. 425 (1847); Church ». Ruland, 64 Pa. St. 
432 (1870); Socher’s Appeal, 104 Pa. St. 609 (1883); Blick v. Cockins, 234 Pa. St. 
261, 83 Atl. 196 (1912); Rutledge v. Smith, 1 McCord Ch. (S. C.) 119 (1825); Towles 
v. Burton, Rich. Eq. Cas. (S. C.) 146 (1831); McLellan ». McLean, 2 Head (Tenn.) 
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heading post in regard to active solicitation, etc. When a trust 
is enforced it is not the express trust, but a constructive trust to 


684 (1859); Stone v. Manning, 103 Tenn. 232, 52 S. W. 990 (1899); Bennett ». 
Harper, 36 W. Va. 546, 15 S. E. 143 (1892). Cf. Podmore v. Gunning, 7 Sim. 
644 (1836); In re Pitt Rivers, supra; Mead v. Robertson, 131 Mo. App. 185, 110 
S. W. 1095 (1908); Aumack ». Jackson, 79 N. J. Eq. 509, 82 Atl. 896 (1912). 
But see Moore v. Campbell, 102 Ala. 445, 14 So. 780 (1893), limited to devises and not 
applied to bequests in Moore v. Campbell, 113 Ala. 587, 21 So. 353 (1896). 

For the minority cases, see n. 68, post. 

That the Indiana rule is the same as the majority view has been doubted in view of 
Orth v. Orth, 145 Ind. 184, 42 N. E. 277 (1896) (see Ames, Lectures on Legal History, 
430 h.), but the case of Ransdel v. Moore, 153 Ind. 393, 53 N. E. 767 (1899) (see Moore 
v. Ransdel, 156 Ind. 658, 59 N. E. 936 (1901) ), although a deed case instead of a will 
case, and although an instance of the prevention of a deed rather than the securing of a 
deed, makes it reasonably certain that the Indiana rule will be declared in accord with 
the majority view. In Ransdel v. Moore the intending grantor was on her deathbed 
and the court regarded the case as in effect one of prevention of a will. Cf. Ahrens ». 
Jones, 169 N. Y. 555, 62 N. E. 666 (1902), where a dying grantor gave a deed on an 
oral trust, and a trust was enforced for the intended cestui on the will theory. A 
similar case is Pollard ». McKenney, 69 Neb. 742, 96 N. W. 679 (1903). 

In many of the other deed on oral trust cases the fact that the grantor was dying 
or acted in contemplation of death, and but for the resort to a deed would have 
made a will, seems to have influenced the courts to find the breach of a special con- 
fidential relationship, or to presume fraud, as a basis for a constructive trust. See, 
for example, Fisk’s Appeal, 81 Conn. 433, 71 Atl. 559 (1908); Larmon v. Knight, 
140 Ill. 232, 29 N. E. 116 (1892); Crossman ». Keister, 223 Ill. 69, 79 N. E. 58 (1906); 
Newis v. Topfer, 121 Ia. 433, 96 N. W. 905 (1903); Scheringer v. Scheringer, 81 Neb. 
661, 116 N. W. 491 (1903). Cf. Devemish v. Barnes, Prec. Ch. 3 (1689); McDowell v. 
McDowell, 141 Ia. 286, 119 N. W. 702 (1909). 

For cases where it is not clear whether the promise was before or after the making of 
the will, but a trust was enforced, see Nab v. Nab, 10 Mod. 404 (1717); Oldham v. 
Litchfield, 2 Vern. 506 (1705); French v. French, [1902] 1 Ir. R. 172; Shields ». McAuley, 
37 Fed. 302 (1888); Hughes v. Bent, 118 Ky. 609, 81 S. W. 931 (1904); McAuley’s 
Estate, 184 Pa. St. 124, 39 Atl. 31 (1897); Washington’s Estate, 220 Pa. St. 204, 
69 Atl. 747 (1908). 

In Bennett »v. Harper, supra, a testator made a will leaving his home place to one 
of his daughters, after telling her husband that it was on condition that the husband 
should deed to another daughter a 600-acre tract of land which the testator had deeded 
to the husband some years before, and after being led to believe, by the husband’s 
failure to object, that he acquiesced. The court declared a lien on the 600-acre tract 
in favor of the intended beneficiary “to the amount of the value of the 600-acre tract” 
with interest from the date of the suit and with an option on the husband’s part to pay 
the amount or deed the land. One judge dissented on the ground that the burden 
should be thrown on the wife, who got the home place under the will, and not on the 
husband, and on the further ground that if the burden was to be thrown on the hus- 
band, he should be held to be a trustee and not merely subjected to a lien on his land. 
But clearly it was not a case for declaring a trust, as there was no trust res. Robinson 
v. Denson, 3 Head (Tenn.) 395 (1859). The relief given was the only relief theoretically 
proper, and if the case is to be sustained at all, it is as the reparation of an equitable 
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prevent the unjust enrichment of the legatee or devisee through 
his fraudulent retention of the legacy or devise in violation of his 
promise.* In Massachusetts, at least, it has been intimated by 
way of dictum that a constructive trust will be enforced even 
though the legacy or devise was expressly “upon a trust which 
is inconsistent with the secret trust.” © 


tort. Was there such a tort in the absence of an actual fraudulent intent on the part 
of the husband at the time when, by his conduct, he induced the testator to make the 
devise to the wife? 

In O’Hara v. Dudley, supra, 413, 414, Finch, J., for the court, said: 

“Equity acts in such case not because of a trust declared by the testator, but be- 
cause of the fraud of the legatee. For him not to carry out the promise by which alone 
he procured the devise and bequest is to perpetrate a fraud upon the devisor which 
equity will not endure. The authorities on this point are numerous. . . . All along 
the line of discussion [in the authorities] it was steadily claimed that a plain and unam- 
biguous devise in a will could not be modified or cut down by extrinsic matter lying in 
parol, or unattested papers, and that the Statute of Frauds and that of wills excluded 
the evidence; and all along the line it was steadily answered that the devise was un- 
touched, that it was not at all modified, that the property passed under it, but the 
law dealt with the holder for his fraud, and out of the facts raised a trust, ex maleficio, 
instead of resting upon one as created by the testator. The character of the fraud which 
justifies the equitable interference is well described in Glass v. Hulbert (102 Mass. 40; 
3 Am. Rep. 418). It was said to consist ‘in the attempt to take advantage of that which 
has been done in performance or upon the faith of the agreement while repudiating its 
obligations under cover of the statute.’” 

Cf. Smith ». Attersoll, 1 Russ. 266 (1826) where the writing signed by the 
trustees and handed to the testator to evidence the trust was properly recognized 
as a valid declaration of trust, although it had not been proved as a testamentary 
paper. 

The traditional attitude of courts of equity towards the Statute of Frauds and the 
Statute of Wills was expressed by Lord Westbury in McCormick v. Grogan, supra, 
p. 97, as follows: 

“The Court of Equity has, from a very early period, decided that even an Act of 
Parliament shall not be used as an instrument of fraud; and if in the machinery of per- 
petrating a fraud an Act of Parliament intervenes, the Court of Equity, it is true, does 
not set aside the Act of Parliament, but it fastens on the individual who gets a title 
under that Act and imposes upon him a personal obligation, because he applies the 
Act as an instrument for accomplishing a fraud. In this way the Court of Equity 
has dealt with the Statute of Frauds, and in this manner also it deals with the Statute 
of Wills.” 

“Fraud” in that passage should be interpreted to cover all unjust enrichment 
rectifiable in equity. 

% Ham v. Twombly, supra, 172. If the express trust is inconsistent with the 
secret trust, it would seem that the secret trust must be communicated to the express 
cestui que trust for it to serve as a basis for raising a constructive trust. Unless the 
conscience of the express cestui que trust is charged by a communication to him of the 
testator’s secret trust wishes, his equitable interest, derived under the statute as to 
wills, cannot properly be taken from him. If his conscience is so charged a construc- 
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Illegal promises. — If the legacy or devise induced by the prom- 
ise is for an illegal purpose, as where the intended cestui que trust 
cannot take because of the Statutes of Mortmain, the legatee or 
devisee cannot keep for himself without being unjustly enriched 
and by the weight of authority must hold on a constructive trust 
for the next of kin, residuary legatee, heir, or residuary devisee,” 
unless the latter is a party to the illegal arrangement.” 

Where there is active solicitation, fraudulent intent at the time of 
promising, or a special confidential relationship. —In some juris- 
dictions it is only where the legatee or devisee is active in inducing 


tive trust will be raised whether the testator’s secret trust wishes were communicated 
to the express trustee or not. 

% Muckleston v. Brown, 6 Ves. Jr. 52 (1801); Strickland »v. Aldridge, 9 Ves. Jr. 
516 (1804); Edwards v. Pike, 1 Eden 687 (1759); Springett v. Jenings, L. R. 10 Eq. 
Cas. 488 (1870); Sweeting v. Sweeting, 10 Jur. N. Ss. 31 (1864); O’Hara v. Dudley, 
supra; Fairchild v. Edson, 154 N. Y. 199, 48 N. E. 541 (1897). 

Cf. Gore v. Clarke, and Schultz’s Appeal, in n. 56, ante. 

In Jones v. Badley, L. R. 3 Eq. Cas. 635, L. R. 3 Ch. 362 (1876); Rowbotham ». 
Dunnett, L. R. 8 Ch. 430 (1878); and Flood v, Ryan, supra, no illegal trust was proved. 

In Flood v. Ryan, supra, as there was no secret illegal trust, the fact that the devisee 
felt in conscience bound to apply the property as if there had been such a trust was 
deemed not to defeat the devise, since the statute raising the question of illegality 
applied only to devises to charity where the testator died within thirty days after mak- 
ing the will and did not forbid gifts to charities by devisees under such wills. One justice 
dissented. 

In Stirk’s Estate, 232 Pa. St. 98, 81 Atl. 187 (1911), the residuary estate was given 
on a secret trust in fraud of a charitable bequest statute, and the gift was simply 
declared void for fraud and the residuary estate directed to be distributed under the 
intestate laws of the state. In Edson». Bartow, supra, a trust of part of the residue 
for the next of kin was declared. 

In Hoffner’s Estate, 161 Pa. St. 331, 343, 29 Atl. 33, 35 (1804), where a gift toa 
church made in a will executed within thirty days of the testatrix’s death was upheld 
in equity, despite the statute making such gifts void, because it was shown that the 
gift was made in pursuance of a bequest to testatrix on a promise given by her to 
leave the legacy to the church, Dean, J., for the court, said: 

“This money goes to the church, not by the will, but because there is no valid will, 
when there ought to have been one; it is a right of the church, for whose benefit the 
promise was made, to insist on the fulfillment of the obligation in a court of equity 
in whose hands is the fund and before whom are all parties in interest.” 

The possible claim of the residuary legatee or devisee is usually overlooked, because 
in the cases which have arisen the trust has seemingly related to either the whole 
property of the deceased or else to part or all of the residue as such. The residuary 
legatee’s or devisee’s rights are properly safeguarded in the statement from 1 Jar- 
man on Wills, 6 Eng. ed., quoted in n. 92, post. 

In Ford ». Dangerfield, 8 Rich. Eq. 95 (1856), the trust of the residue being illegal 
and there being no next of kin, the state took “by escheat.” 

87 See Ham ». Twombly, supra. 
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the legacy or devise, 7. e., coaxes the testator to give it on the as- 
surance that his communicated wishes will be carried out, or in- 
tends at the time of the promise or assurance to repudiate it after 
testator’s death, or is in a relation of special trust and confidence 
towards the testator, that he will be charged as trustee. The re- 
quirement of active solicitation before charging the legatee or 
devisee as trustee is apparently the adoption of the view that such 
solicitation constitutes undue influence which will not make the 
legacy or devise void, but will justify equity in enforcing a trust 
against the wielder of the undue influence. The same idea seems 
to be back of the view that if a relation of special trust and confi- 
dence exists between the testator and the legatee or devisee, a 
constructive trust should be enforced.*® Indeed, in these cases, 
as in the fraudulent-intent cases, some jurisdictions seem to pro- 
ceed on the idea that if there is active solicitation, or breach of 
confidential relation, or intent at the time of promising not to per- 
form the promise, equity, to prevent fraud, enforces the express 
oral trust rather than a constructive trust, just as in the part per- 
formance of oral contracts for the sale of land cases equity regards 
itself as enforcing the express oral contract. That equity may en- 


68 See Moran v. Moran, 104 Ia. 216, 73 N. W. 617 (1897); Evans v. Moore, 247 
Ill. 60, 93 N. E. 118 (1910); Sprinkle v. Hayworth, 26 Gratt. (Va.) 384 (1875); Ten- 
nant v. Tennant, 43 W. Va. 547, 27 S. E. 334 (1897). Cf. Collins ». Hope, 20 O. 
St. 493 (1851), but as to the Ohio rule to-day see Winder ». Scholey, supra. In 
Evans v. Moore, supra, the absence of a fraudulent intent on the part of the prom- 
isor at the time of making the promise prevented the enforcement of a trust, but 
equitable relief was given for other reasons. 

69 The undue-influence idea is more clearly developed i in the deed on oral trust cases 
than in the will cases. In Noble v. Noble, 255 Ill. 629, 635, 99 N. E. 631, 633 (1912), 
in enforcing a trust because a grantee who took on an oral trust violated a confiden- 


tial relationship in retaining the property for himself in breach of trust, the court | 


said: 

“The term ‘fiduciary and confidential relation’ is a comprehensive one and [a 
breach of the relation] exists whenever influence has been acquired and abused or 
confidence has been reposed and betrayed.” 

That is almost word for word the language used in Leonard v. Burtle, 226 Ill. 422, 
431, 80 N. E. 992, 996 (1907), where, in considering whether a will was Ghee as 
the result of undue influence, Wilkin, J., for the court, said: 

“What constitutes undue influence depends upon the circumstances of each case. 
To make a good will a person must be a free agent. But all influences are not unlawful. 
The doctrine of equity, however, concerning undue influence is broad, and it will reach 
every case and grant relief where influence is acquired and abused and confidence is 
reposed and betrayed.” 
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force against the legatee or devisee the express oral trust, as such, 
under any circumstances, would seem to be an indefensible prop- 
osition, for the express-trust provisions and the will provisions of 
the Statute of Frauds and the provisions of subsequent statutes 
about wills were meant to bind equity judges; but, on the other 
hand, to say that equity should enforce a constructive trust only if 
there is active solicitation, a special confidential relation, or actual 
fraudulent intent at the time of the promise, is unduly to limit the 
constructive-trust jurisdiction and to give too great encourage- 
ment to dishonesty. It is the fact that the legacy or devise was 
given wholly because of testator’s reliance on the legatee’s or dev- 
isee’s promise, and not the solicitation or other activity of the 
legatee or devisee, that is the important element for equity’s 
consideration prior to the legatee’s or devisee’s repudiation of 
promise.”” As for a special relation of trust and confidence, what 
better evidence of one could there be than that the testator, con- 
fiding in the promise of the legatee or devisee, made him the gift? 
Every case of a deed on an oral trust or promise relied on, or of a 
will on an oral trust or promise relied on, is on principle a case of 
a relation of special trust and confidence between the grantor and 


7 Accordingly, in Benbrook v. Yancy, supra, where the devisee did nothing that 
was active to induce the devise to her, and yet but for her promise the devise would 
not have been made, the court enforced a trust, although in the earlier case of Rags- 
dale v. Ragsdale, 68 Miss. 92, 8 So. 315 (1890), stress had been laid on the fact of 
activity as a constructive-trust element in these will cases. 

In Gilpatrick v. Glidden, supra, 151, Virgin, J., for the court, said: : 

“Equity does not interfere with the will. That remains unchallenged. Nor does 
it assume to set aside the Statute of Frauds which the defendants invoke. But on 
account of her [the devisee’s] conduct in procuring the legal title to herself, equity 
does declare that she cannot conscientiously hold it or its proceeds for her own ex- 
clusive benefit. . . . 

“We do not mean, however, that it is essential to the upholding of such a trust 
that a devisee should have been an active agent in procuring the devise to be made 
in his favor, for the great current of English authority during the last two centuries, 
as well as that of this country, holds that, if either before or after the making of the 
will, the testator makes known to the devisee his desire that the property shall be dis- 
posed of in a certain legal manner other than that mentioned in the will, and that he 
relies upon the devisee to carry it into effect; and the latter by any words or acts 
calculated to, and which he knows do in fact cause the testator to believe that the 
devisee fully assents thereto and in consequence thereof the devise is made, but after 
the decease of the testator the devisee refuses to perform his agreement, — equity 
will decree a trust and convert the devisee into a trustee, whether, when he gave his 
assent he intended a fraud or not, — the final refusal having the effect of consummat- 
ing the fraud.” 
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grantee or between the testator and the legatee or devisee.” Fraud- 
ulent intent at the time of the promise has no bearing on the prob- 
lem save as showing a legal tort as well as a breach of promise, 
for the legal tort is not needed to enable equity to act. Equity 
cares not for mere form, and it should not care whether the unjust 
enrichment of the defendant through retention of the property in 
violation of his promise, which properly constitutes an equitable 
tort,” is aggravated by a legal tort or not. Accordingly, in most 
jurisdictions, the fraudulent intent at the time feature may be 
ignored,” except in so far as the presence of a legal tort enables us 
to confirm our view that the trust should be enforced in favor of 
the intended cestui que trust.™ 

It would seem, then, that active solicitation of the testator by 
the legatee or devisee in inducing the devise is not needed to enable 
equity to declare a trust; that a special relation of trust and confi- 
dence other than that constituted by the trust and confidence 
actually reposed is also not necessary; and that a fraudulent intent 


7 In an anonymous article on “Equity and the Statute of Frauds,” in 21 Bench 
and Bar 61, at p. 65, it is said of conveyances of oral trusts or promises to convey: 

“The confidential relation has been referred to merely to show the abuse of trust 
which would result if the defendant were permitted to retain the property. But when 
one person parts with his property to another on the latter’s promise to reconvey, he 
certainly érusts that other or he never would do what he did; and equity, it seems to 
us, should protect the trust regardless of the exact relations of the parties.” 

7 It is called an equitable tort simply because equity has a different estimate of 
what constitutes fraud from that entertained by the common-law courts. Similarly 
we have the p “equitable waste” just because equity judges construed the 
words “without impeachment of waste” in a different way than the law courts did. 

% McCormick v. Grogan, supra (semble); Curdy v. Berton, 79 Cal. 420, 21 Pac. 
858 (1889) (semble); General Convention ». Smith, 52 Ind. App. 136, 100 N. E. 384 
(1913) (semble); Chapman’s Ex’r v. Chapman, supra; Gilpatrick v. Glidden, supra; 
Bailey v. Wood, 211 Mass. 37, 97 N. E. 902 (1912) (semble); Benbrook v. Yancy, supra; 
Smullin v. Wharton, supra; Yearance v. Powell, supra; Powell v. Yearance, supra; 
Winder v. Scholey, supra; Blick v. Cockins, supra (semble). 

But contra see cases in note 68, ante. 

™ “Tf a devisee fraudulently induces the devise to himself, intending to keep the 
property in disregard of his promise to the testator to convey it or hold it for the bene- 
fit of a third person, and then refuses to recognize the claims of the third person, he is 
guilty of a tort, and equity may and does compel the devisee to make specific repara- 
tion forthe tort by a conveyance to the intended beneficiary. If, on the other hand, 
the devisee has acquired the property with the intention of fulfilling his promise, but 
afterwards decides to break it, relying on the statute as a defense, he commits no tort, 
but a purely passive breach of contract.” Ames, Lectures in Legal History, 430-431. 
See same passage in 20 Harv. L. REV. 549, 554. 
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at the time of the promise is no more important than fraudulent 
intent at the time for performance.” 

Some unsettled questions. — There are some unsettled problems 
as to what constitutes communication; as, for instance, whether 
there would be communication if the testator should mail to the 
legatee or devisee a letter expressing his intentions and die before 
its receipt, or should hand a letter of instructions to the legatee or 
devisee and die before it was read; as, for instance, where the 
testator should instruct the legatee or devisee, who did not know 
the letter’s contents, not to open the letter handed to him until 
after the testator’s death. Probably in neither of the supposititious 
cases should there be deemed to have been communication.” 


% “Trust[s], in cases of this character, are impressed on the ground of fraud, actual 
or constructive, and the basis or ground upon which fraud is imputed is that of holding 
the estate of the testator against conscience. It is not based necessarily on any im- 
putation of fraud, or intention to defraud, at the time of making the promise, but of 
afterwards holding or attempting to hold the estate, as if the promise, on which the 
estate was received in its original condition, had not been made. The fraud consists 
in holding, or attempting to hold, the estate free from the effect or obligation of a 
promise, subject to which it was intended to be devised and received and which it is 
obligatory in conscience to carry out. Where the estate or interest therein is thus 
received by the person who made the promise, the attempt to hold the estate without 
performing the promise is an actual fraud, for the reason that the recipient, having 
actually made the promise, knows personally of the obligation and is guilty of actual 
fraud in holding, or attempting to hold, the estate without performing the promise, 
so far as his interest in the estate extends. As to such promisor, it is clearly not a 
question of modifying or cutting down plain and ambiguous devises in a will, by parol 
evidence or unattested papers, in violation of the Statute of Frauds or of Wills, for 
the devise to the promisor is not modified, but he is dealt with as a holder by fraud 
of property under the will, and a trust ex malejficio is raised from these facts.” Emery, 
V. C., in Powell ». Yearance, supra, 126. ; 

“Tt is conceded that in cases of actual intentional fraud equity will raise a trust, 
notwithstanding the Statute of Frauds or the Statute of Wills. In equity what differ- 
ence can there be whether the fraudulent intention existed at the time the testator 
acted or not until it was time for the devisee to act? In either case the testator acted 
upon the faith that the devisee would keep his promise; the result of his refusal or fail- 
, ure to do so is the same in either case and equally fraudulent.” Summers, C. J., in 
Winder ». Scholey, supra, 216. 

Compare Bailey »v. Wood, supra, 43, where Braley, J., for the court, said: 

“The transaction may be none the less fraudulent in a court of equity, where the 
sole heir at law induces the ancestor to die intestate, honestly intending at the time to 
comply with his requests as to distribution of the estate, but upon receiving the inher- 
itance changes his mind, and in disregard of his express promise deliberately appro- 
priates the property to his own use.” 

% In In re Boyes, supra, 536, Kay, J., said: 

“Tf the trust was not declared when the will was made, it is essential, in order to 


i 
i 
i 
| 
Ky - 
| 
a 
| 
_ 
| 
| 
ii 
‘ 


CONSTRUCTIVE TRUSTS 377 


Another unsettled question is whether information of testator’s 
intentions given in testator’s lifetime must be authorized by the 
testator to be given to the legatee or devisee for the latter to be 
bound.””? The chances are that it will receive a solution similar to 
that stated in the revocation of offer of contract cases, where, by a 


make it binding, that it should be communicated to the devisee or legatee in the testa- 
tor’s lifetime and that he should accept that particular trust. It may possibly be that 
he would be bound if the trust had been put in writing and placed in his hands in a 
sealed envelope, and he had engaged that he would hold the property given to him 
by the will upon the trust so declared, although he did not know the actual terms of 
the trust; McCormick v. Grogan, L. R. 4 H. L. 82. But the reason is that it must be 
assumed if he had not so accepted the will would be revoked.” Cf. Morrison ». 
McFerran, [1901] 1 Ir. R. 360, where the legatee at testator’s request signed a promise 
to pay legacies without knowing what the contents of the paper were other than that 
they related to the estate, but later the testator told the legatee about some of the 
payments which were to be made. The legatee was deemed a trustee as regards 
those payments only about which the testator told her his wishes. 

In In re Shields, [1912] 1 Ch. 591, a testator who had provided a legacy of £300 
for his housekeeper in his previously executed will drew a check for £300 and wrote a 
letter to the housekeeper which instructed her to “tell my executors that this is in- 
stead of the £300 left you in my will.” Without telling the housekeeper what the 
letter and the check were, the testator, in her presence, sealed them up in an envelope 
and placed them in a drawer and told her to open the envelope on his death. Later he 
opened the envelope and took out the check and put the letter in another envelope 
and told her to keep it and open it on his death. Later he deposited £300 in bank 
to a joint account in the names of himself and the housekeeper with power to either 
to draw. On his death the questions arose whether the housekeeper was entitled to 
the £300 on deposit and whether she was entitled also to the £300 legacy. The court 
held that the £300 on deposit was the housekeeper’s by a good gift inter vivos; that 
the contents of the letter instructing the housekeeper to tell the executors that the 
£300 was instead of the legacy were not communicated to her; and that in consequence 
there was no “ademption,” 7. ¢., satisfaction, of the legacy, and accordingly she could 
keep the £300 and yet claim the legacy. The same theory of what constitutes com- 
munication should apply in the constructive-trust cases as was applied in this so- 
called “‘ademption” case. 

7 In Moss v. Cooper, 1 J. & H. 352, 370, 371 (1861), Vice-Chancellor Sir W. Page 
Wood said: 

“When you prove that the testator desired to create a trust, and that this desire 
was communicated to the legatee by one who had acted as the testator’s agent in the 
preparation of the will, you have prima facie evidence that the communication was 
made by the testator’s direction. It is not necessary, for the purpose of my decision, 
to consider what the court ought to do in a case where the testator is proved to have 
had a particular wish, and that wish is proved to have been communicated to the 
legatee without the sanction or authority of the testator. That question does not in 
my opinion arise here, and when it does arise, it may require some consideration, what 
would be the result if the legatee, after receiving this unauthorized information, ab- 
stains from making any communication to the testator as to his acceptance or refusal 
of the trusts. That will be an entirely new case.” 
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departure from principle, it is said that knowledge of the offerer’s 
inconsistent action in disposing of the offered property to others, 
even though such knowledge is derived from third persons not 
authorized to impart it, has the same effect as if those persons 
were authorized.” 

Tacit promises. —If what is to be regarded as communica- 
tion takes place, then a trust will be enforced even though 
the legatee or devisee did not expressly promise to carry out 
testator’s wishes, but only tacitly did so,” provided a bind- 


78 Dickinson v. Dodds, L. R. 2 Ch. D. 463 (1876); Coleman v. Applegarth, 68 Md. 
21, 11 Atl. 284 (1887); Frank v. Stratford-Handcock, 13 Wyo. 37, 77 Pac. 134 (1904); 
Watters v. Lincoln, 29 So. Dak. 98, 135 N. W. 712 (1912). 

79 In Amherst College v. Ritch, supra, 324, 325, Vann, J., for the court, said: 

“While a promise is essential it need not be expressly made, for active codperation 
or silent acquiescence may have the same effect as an express promise. If a legatee 
knows what the testator expects of him, and, having an opportunity to speak, says 
nothing, it may be equivalent to a promise, provided the testator acts upon it. When- 
ever it appears that the testator was prevented from action by the action or silence of 
a legatee, who knew the facts in time to act or speak, he will not be permitted to apply 
the legacy to his own use when that would defeat the expectations of the testator. 
As was said by this court in the O’Hara case, supra [95 N. Y. 403]: ‘It matters little 
that McCue did not make in words a formal and express promise. Everything that 


‘he said and everything that he did was full of that interpretation. When the testatrix 


was told that the legal effect of the will was such that the legatees could divert the 
fund to their own use, which was a statement of their power, she was told also that she 
would only have their honor and conscience on which to rely, and answered that she 
could trust them, which was an assertion of their duty. Where in such cases the lega- 
tee even by silent acquiescence encourages the testatrix to make a bequest to him, 
to be by him applied for the benefit of others, it has all the force and effect of an 
express promise.’ . . . As was well said in Wallgrave v. Tebbs, supra [2 K. & J. 
321]: 

“Where a person knowing that a testator, in making a disposition in his favor, in- 
tends it to be applied for purposes other than his own benefit, either expressly prom- 
ises or by silence implies that he will carry the testator’s intention into effect, and the 
property is left to him upon the faith of the promise or undertaking, it is in effect a 
case of trust; .. .’” 

See also Russell v. Jackson, 10 Hare 204 (1852); Tee v. Ferris, 2 K. & J. 357 (1856); 
Jones v. Badley, supra; Springett v. Jenings, supra; Moss v. Cooper, supra; Edson 2. 
Bartow, supra; Stirks’ Estate, supra; Washington’s Estate, supra. 

In Mead v. Robertson, supra, where the court refused to find decedent’s half-sister 
and only heir a trustee because, when she was in an adjoining room and may or may 
not have heard and when neither she nor decedent understood that her consent or 
refusal was necessary, her husband promised decedent that his wishes would be car- 
ried out, the court, by Ellison, J., said that fraud is the base of the action, since the 
action’s object is “to arrest the consummation of a fraud. . . . Therefore since a wil- 
fully broken promise, made in aid of the promisee’s definite intention which thwarts 
such intention and prevents other action, is a fraud, equity affords relief to the bene- 
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ing obligation to perform was intended and not a mere moral 
obligation.®° 

Where the legatee or devisee promises the testator to hold for or to pay 
or convey to others whose names are communicated to him in the tes- 
tator’s lifetime and the express or tacit promise made prevents the revoca- 
tion or modification of the legacy or devise. — We have seen that, if a 
. legacy or devise is induced by the promise of the legatee or devisee 
to carry out the testator’s wishes expressed in a form not meeting 
the statutory requirements for wills, but communicated to the leg- 
atee or devisee in the testator’s lifetime, a constructive trust will be 
enforced. By the overwhelming weight of authority a trust will be 
enforced where the original insertion in the will of legacy or devise 
was not induced by the promise, but where, after the will was ex- 
ecuted, the testator communicated to the legatee or devisee his 
instructions that the latter should hold for the benefit of persons 
named and received his express or tacit assent to do so, and in 
reliance thereon refrained from revoking the gift to the legatee or 


ficiaries of the promise. There must not only be an expressed intention, but there must 
be a promise made to carry out such intention; otherwise there would be no breach of 
promise and consequently no fraud by the promisor.” (110 S. W., at p. 1096.) The 
court admitted that “Proof of a promise on the part of the heir or devisee need not be 
that it was expressly made. The proof may consist in the silence of the promisor on 
hearing the declaration of the deceased’s intentions” (p. 1097), but it considered that 
no silence could count as a promise unless speech was expected by the one party or rea- 
sonably to be deemed expected by the other. While the court could have put its de- 
cision on the ground that the testator would not have made a will anyhow, it put 
it solely on the ground that no promise was intended to be exacted from and none was 
actually or tacitly given by the heir. Cf. Lomax ». Ripley, 3 Sm. & Giff. 48 (1854). 
80 In Amherst College v. Ritch, supra, 323, Vann, J., for the court, said: 

“While a testator may make a gift to a legatee solely for the purpose of enabling 
him, if he sees fit, to dispose of it in a particular way, still, if there is no promise by 
him, either express or implied, to so dispose of it, and the matter is left wholly to his 
will and discretion, no secret trust is created, and he may, if he chooses, apply the 
legacy to his own use. When it clearly appears that no trust was intended, even if it 
is equally clear that the testator expected that the gift would be applied in accordance 
with his known wishes, the legatee, if he had made no promise and none has been made 
in his behalf, takes an absolute title and can do what he pleases with the gift. What- 
ever moral obligation there may be, no legal obligation rests upon him.” See Lomax 
v. Ripley, supra; Rowbotham v. Dunnett, supra; O’Donnell v. Murphy, 13 Cal. App. 
728, 120 Pac. 1076 (1911). 

In Creagh v. Murphy, Ir. R., 7 Eq. 182 (1873), the testatrix told the legatee her 
wishes but left what was to be paid by him to any one to his discretion. As he had 
exercised his discretion by making some payments, it was held that no trust would 
be enforced. But see Jones v. Nabbs, Gilb. Eq. 146 (1718). 
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devisee.* In at least one jurisdiction, however, the line seems to 
be drawn between inducing a will in one’s favor by a promise, 
which action is there deemed to justify raising a constructive 
trust,® and preventing by an oral promise the revocation of a 
legacy or devise, which action is there held not to justify raising a 
trust. Also, in England, where less than all of several, who take 


8t Reech v. Kennegal, 1 Ves. 123 (1748); Barrow v. Greenough, 3 Ves. Jr. 152 
(1769); Chamberlaine v. Chamberlaine, 2 Freem. Ch. 34 (1678); Tee v. Ferris, supra; 
Moss ». Cooper, supra (semble); Norris v. Frazer, L. R. 15 Eq. Cas. 318 (1873); In re 
Maddock, supra; Attorney-General v. Cullen, 14 Ir. C. L. R. 137 (1863); (aff’d Cullen ». 
Attorney-General L. R. 1 H. L. 190 (1866) ); In re King’s Estate, supra; DeLaurencel 
v. DeBoom, 48 Cal. 581 (1874); Dowd v. Tucker, 41 Conn. 197 (1874); Gaither v. 
Gaither, 3 Md. Ch. 158 (1851) (semble); Ragsdale v. Ragsdale, supra; Belknap v. 
Tillotson, 82 N. J. Eq. 271, 88 Atl. 841 (1913); Carver v. Todd, 48 N. J. Eq. 102, 21 
Atl. 943 (1891); Rutherfurd v. Carpenter, 119 N. Y. Supp. 790 (1909); Hoffner’s 
Estate, supra; Richardson v. Adams, 10 Yerg. (Tenn.) 273 (1837); Brook v. Chappell, 
34 Wis. 405 (1874). Cf. Wekett v. Raby, 3 Bro. Parl. Cas. 16 (1724); Van Houten ». 
Stevenson, 74 N. J. Eq. 1, 77 Atl. 612 (1907); Sims v. Walker, 8 Humph. (Tenn.) 
503 (1847). 

For cases where it is not clear whether the promise was before or after the making of 
the will, see Nab v. Nab, supra; Oldham ». Litchfield, supra; French v. French, supra; 
Shields ». McAuley, supra; Hughes v. Bent, supra; McAuley’s Estate, supra; Wash- 
ington’s Estate, supra. 

In French 2. French, supra, 230, Lord Davey in his concurring opinion said: 

“My Lords, it is said that this jurisdiction is based upon fraud, and so it is be- 
cause if you once get to this, that it is a trust which is imposed upon the conscience of 
the legatee, then if the legatee betrays the confidence in reliance upon which the be- 
quest was made to him, then it is what I should think everybody would consider a 
fraud, though I take the liberty to say that the moral turpitude of any particular case 
must vary infinitely according to the circumstances of the particular case. My Lords, 
the basis of it is, of course, that the testator has died, leaving the property by his will 
in a particular manner, on the faith and reliance upon an express or implied promise 
by the legatee to fulfill his wishes, and your Lordships will at once see that it makes 
no difference whatever whether the will be made before the communication to the 
legatee or afterwards, because, as was said, I think by Vice-Chancellor Turner, in 
one of the cases which were cited, the presumption is that the testator would have 
revoked his will and made another disposition if he had not relied upon the promise, 
express or implied, made by the legatee to fulfill his wishes.” 

& Blick v. Cockins, supra. Cf. Miller v. Cockins, 239 Pa. St. 538 (1913). 

8 Fox v. Fox, 88 Pa. St. 19 (1878); McCloskey ». McCloskey, 205 Pa. St. 491, 55 
Atl. 180 (1903). In McCloskey v. McCloskey, supra, a father, after making his will 
in favor of his wife for life and after her death for his daughters, told the daughters 
that they were to hold for themselves and their three brothers equally, and they agreed 
todoso. After the father’s death the daughters refused to perform, and it was held 
that their refusal to perform was not such misconduct as to raise a trust. Brown, J., 
for the court, said (p. 496): 

“Where an absolute devise is procured through the promise of a devisee that he will 
hold it for such uses and purposes or for such beneficiaries as the testator may desig- 
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under the will as joint tenants, induced the making of the will by 
an oral promise, all will be bound by a constructive trust; but if 
the promisors simply prevented by their promise the revocation of 
a will previously made, only those who gave the promise will be 
bound by a trust.“ It is admittedly illogical to draw such a line.® 
In the case of a promise which prevents the revocation of a 
legacy or devise, the same difference of opinion would seem to 
exist as to the necessity of solicitation, of confidential relationship, 
and of fraudulent intent at the time of promising, as applies in the 
case of a promise which induces the legacy or devise. In the case 
of an illegal promise, also, the same rule applies in both situations.*” 
Where the heir or next of kin promises the ancestor to hold for or to 
pay or convey to others whose names are communicated to him in the 
ancestor’s lifetime and the promise is made to secure intestacy in 
whole or in part. — Tf the making of a will is prevented, or the 
revocation of a will is secured, and the intending testator is per- 
suaded to die intestate as to the property he intended to will, by 
the promise of the heir or next of kin to carry out his wishes, a con- 
structive trust will be enforced against the heir or next of kin who 
so promised and against any transferee of his who is not an inno- 
cent purchaser for value.** No case seems to have drawn the line 


nate, the breaking of the promise, without which the devise would not have been made, 
is bad faith to the testator. . . . But unkept promises, declarations, or misrepresenta- 
tions, which will create trustees ex maleficio, must be made before or at the time the 
legal title is acquired or the devise made; for nothing subsequently said by a grantee 
or devisee will turn an estate that had passed absolutely from the grantor or testator 
into a trust for others.” 

The court apparently thought that the devise took effect on the making of the will. 
In other words, it would seem to be because the court overlooked the very elementary 
fact that a will is ambulatory, 7. ¢., that the legal title does not pass until the testator’s 
death, that it decided as it did. 

* See In re Stead, [1900] 1 Ch. 237. 

% Jbid., per Farwell, J., quoted post, p. 387. 

% That fraudulent intent at the time of promising is not required see In re Maddock, 
supra; French v. French, supra; DeLaurencel ». DeBoom, supra; Hoffner’s Estate, 
supra (semble). 

But, contra, see McCloskey v. McCloskey, supra (semble). 

87 But see Burney v. Macdonald, 15 Sim. 6 (1845). 

88 Cassey v. Fitton, 2 Harg. Jur. Arg. 296 (1679); of. 1 Ames, Cases Eq. Jur. 145; 
Harris v. Horwell, Gilb. Eq. 11 (1708); McDowell ». McDowell, 141 Ia. 286, 119 N. W. 
702 (1909) (estoppel); Gemmel ». Fletcher, 76 Kan. 577, 92 Pac. 713 (1907); Browne 
v. Browne, 1 Harr. & Johns. (Md.) 430 (1803); Bailey ». Wood, supra (semble). But 
see Campbell v. Brown, 129 Mass. 23 (1880); Grant v. Bradstreet, 87 Me. 583, 33 Atl. 
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between prevention of the making of a will or of a particular legacy 
or devise and inducing the revocation of a will or of a particular 
legacy or devise, but the same difference of opinion exists here as 
in the other situations discussed above as to the necessity of solici- 
tation, confidential relationship, or fraudulent intent at the time 
of promising.*® In practically every case of this particular kind, 
however, there will probably be found to have been active 
solicitation. 

Where the will discloses that the legatee or devisee is to hold in trust, 
but does not disclose the terms. — In the legacy or devise cases on 
oral trust discussed so far, the will did not disclose the fact that 
there was any trust. There are, however, cases where the will dis- 
closes that the legatee or devisee is to dispose of the property ac- 
cording to instruction already communicated, or thereafter to be 
communicated, to him by the testator. If in such case the instruc- 
tions are not made known to the legatee or devisee, he must hold 
in trust for some one, and the only one is the next of kin, residuary 


165 (1895); Norton v. Mallory, 63 N. Y. 434 (1875); Tyler v. Stitt, 132 Wis. 656, 112 
N. W. rogt (1907). See Sellack v. Harris, 2 Eq. Cas. Abr. 46, pl. 11, 5 Vin. Abr. 521, 
pl. 31 (1708), where a resulting trustee notified his heir of the trust and got his promise 
to perform it, but where, of course, the promise was not needed, and Bulkley ». Wil- 
ford, 2 Cl. & F. 102 (1834), where there was no promise, but where the heir was seek- 
ing to profit by the revocation of a will as to all of testator’s lands unnecessarily, and 
seemingly unknown to the testator, caused by a fine being levied of all the land on 
advice given by the heir as the testator’s solicitor when only part of the land was to 
be transferred. In both cases a trust was enforced. Cf. Ransdel v. Moore, supra, 
where the giving of a deed by a dying grantor was prevented by the promise and the 
will-case rule was applied, and Scott v. Harris, 113 Ill. 447 (1885), where a husband 
conveyed to his wife to hold and manage property and apply the estate according to 
the husband’s then existing will, but the grantor was not dying and no constructive 
trust was enforced. 

In Browne v. Browne, supra, unlike the usual case, there was a bilateral contract. 

In Bedilian v. Seaton, 3 Wall. Jr. 279 (1860), it was not shown that a will would have 
been made if the promise had not been given. In Campbell v. Brown, supra, no prom- 
ise by the heir seems to have been shown, and if there was one, it was not the promise 
but the sudden decease of the intestate that prevented the making of a will embodying 
his wishes. Cf. Whitehouse v. Bolster, 95 Me. 458, 50 Atl. 240 (1901). 

% That fraudulent intent at the time of making the promise need not be shown, see 
McDowell ». McDowell, supra (estoppel); Gemmel »v. Fletcher, supra; Grant v. 
Bradstreet, supra; Bailey v. Wood, supra; Mead v. Robertson, supra (semble); Norton 
v. Mallory, supra (semble). 

But see, contra, Cassels v. Finn, 122 Ga. 33, 49 S. E. 749 (1905); Bedilian v. Seaton, 
supra (semble). 

It is difficult to appraise Tyler v. Stitt, supra. 
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legatee, heir, or residuary devisee.° If, however, the instructions 
are communicated to the legatee or devisee by the testator in his 
lifetime, then the legatee or devisee should be made to hold on a 
constructive trust for the intended cestui que trust. There is, how- 
ever, a conflict of authority on the point.*' The jurisdictions which 


% Juniper v. Batchelor, supra; Ames, Cases on Trusts, 2 ed., 189; In re Boyes, 
supra; Scott v. Brownrigg, supra; Bryan v. Bigelow, 77 Conn. 604, 60 Atl. 266 (1995); 
Thayer v. Wellington, 9 Allen (Mass.) 283 (1864); Gross ». Moore, 22 N. Y. Supp. 
1019 (1893). Cf. Briggs v. Penny, 3 De G. & Sm. 525 (1849); Im re Keenan, 94 N. Y. 
Supp. 1099 (1905). 

In In re Gardom, Le Page v. Attorney-General, [1914] 1 Ch. 662, 672-3, Eve, J., in 
the lower court, expressed a doubt as to the need, on principle, of a communication 
to the trustee in such a case, if only a communication, “properly proved,” was made 
to some one. He said: “Where there is nothing in the will disclosing any trust, one can 
appreciate why communication of the trust to and its acceptance by the legatee is 
essential, but the considerations applicable to a case where the legatee takes benefi- 
cially under the will, and is only converted into a trustee by reason of the trust being 
disclosed to and accepted by him, do not, I should have thought, in any way apply to a 
case where it is made clear on the face of the will that he is to take as trustee and not 
beneficially. In the last mentioned cases the problem is to find out what is the trust, 
not whether there is a trust at all, and speaking for myself, I do not see why a com- 
munication to the trustee should be an essential element in the solution of the prob- 
lem, or, indeed, of any greater value than a communication made to any other person, 
and of course properly proved. But Jn re Fleetwood, 15 Ch. D. 594, and the other 
authorities appear to have established that there must be a communication to the 
trustee and I must accept that position.” See n. 62, ante. 

% That on a bequest or devise, expressly made to carry out the unattested direc- 
tions of the testator communicated in his lifetime to the legatee or devisee, the legatee 
or devisee must hold for the intended cestui que irust, see In re Huxtable, [1902] 2 Ch. 
793; Pring v. Pring, 2 Vern. 98 (1689); Irvine v. Sullivan, L. R. 8 Eq. 673 (1869); 
In re Spencer’s Will, 57 L. T. R. 519 (1887); In re Fleetwood, supra; Riordan v. Banon, 
10 Ir. Eq. R. 469 (1876); Attorney-General ». Dillon, 13 Ir. Ch. Rep. 127 (1862); 
Attorney-General v. Cullen, supra (semble), aff’d Cullen v. Attorney-General, supra; 
Morrison v. McFerran, [1901] 1 Ir. R. 360; In re King’s Estate, supra (semble); Curdy 
v. Berton, supra; Jay v. Lee, 41 N. Y. Misc. 13, 83 N. Y. Supp. 579 (1903); Golland 
v. Golland, supra (semble); Williams’s Appeal, 73 Pa. St. 249 (1873) (semble). See 
also Cagney v. O’Brien, 83 Ill. 72 (1876), where executors who took under oral in- 
structions mentioned in the will, and who carried them out, were protected. Cf. 
also In the Goods of Marchant, [1893] P. 284; Podmore ». Gunning, supra; Smith ». 
Attersoll, 1 Russ. 266 (1826); and O’Brien v. Condon, supra. But see Balfe v. Hal- 
penny, [1904] 1 Ir. R. 486, where the trust was not enforced for the cestuis que trust 
whom the testator told one of the trustees about, after the will was executed, but for 
the next of kin, and Johnson »v. Ball, 5 De G. & Sm. 85 (1851) where a trust was en- 
forced for residuary legatees although the testator’s wishes were communicated to 
both trustees. And cf. Creagh v. Murphy, Ir. R., 7 Eq. 182 (1873). 

That the legatee or devisee cannot safely perform to the intended cestui que trust, 
but must instead hold for the next of kin, residuary legatee, heir, or residuary devisee, 
see Balfe v. Halpenny, supra; Bryan v. Bigelow, supra; Olliffe v. Wells, supra; Wilcox v. 


| 
| 
| 
| 
| 
| 
i 
| 
q 
| 
| 


384 HARVARD LAW REVIEW 


make the legatee or devisee hold as if the terms of the trust had not 
been communicated, proceed on an erroneous theory of —_ hap- 
pens in the latter case. That erroneous theory is that,“when a 
legacy or devise is expressly “‘in trust,” but the trusts are not ex- 
pressly specified, the equitable interest never passes out of the 
testator by the will, and so goes as in case of intestacy.” That 


Attorney-General, 207 Mass. 198, 93 N. E. 599 (1911); Smith v. Smith, 54 N. J. Eq. 1, 
32 Atl. 1069 (1895); In re Keenan, supra (semble). But see Golland v. Golland, supra 
(semble contra); Heidenheimer v. Bauman, 84 Tex. 174, 19 S. W. 382 (1892); Sims ». 
Sims, 94 Va. 580, 27 S. E. 436 (1897). Cf. Davison ». Wyman, 214 Mass. 192, 100 
N. E. 1105 (1913). In Smith v. Smith, supra, the court followed Olliffe v. Wells, 
supra, although the will showed that the trust was for charity. Wilcox v. Attorney- 
General, supra, is in accord. In re Huxtable, supra, is the charity case contra to 

Smith v. Smith and Wilcox »v. Attorney-General, supra. 

But even where a trust will be enforced the doctrine is not applied to powers of ap- 
pointment to be exercised according to secret instructions. In re Hetley, [1902] 2 Ch. 
866; Reid v. Atkinson, Ir. R. 5 Eq. 373 (1871) (semble). 

While in Zn re Huxtable, supra, evidence was admitted to show what the charitable 
purposes agreed upon between the testator and the legatee as mentioned in the will 
were, it was held not admissible to show that only the interest of the £4000 bequeathed 
was to be used for charitable purposes by the legatee, who was to dispose of the princi- 
pal at his death as his own. In concurring in holding that the bequest of £4000 “‘for 
the charitable purposes agreed upon between us” could not be cut down in that way 
without contradicting the will, Stirling, L. J., in his separate opinion, said (p. 797): 

“Tf, for instance, the affidavit [of the legatee] had stated that a conversation had 
taken place with reference to a legacy of £2000, and that by her will the testatrix had 
bequeathed £4000 for the charitable purposes, it could never, as it seems to me, be 
contended that the amount of the legacy was to be cut down and that the charities 
were to have only £2000, because the conversation related to £2000, whereas by her 
will the testatrix expressly said that £4000 was to be applied to the charitable pur- 
poses. In like manner it appears to me that, when the will says that the capital sum of 
£4000 is to be applied to the charitable purposes, it is not competent for the court to 
look at the evidence for the purpose of cutting down the gift to the income of £4000 
during the life of [the legatee] Mr. Crawfurd.” 

% In Olliffe v. Wells, supra, 225, 226, Gray, C. J., for the court, said: 

“Where a trust not declared in the will is established by a court of chancery against 
the devisee, it is by reason of the obligation resting upon the conscience of the devisee, 
and not as a valid testamentary disposition by the deceased. Cullen v. Attorney- 
General, L. R. 1 H. L. 190. Where the bequest is outright upon its face, the setting 
up of a trust, while it diminishes the right of the devisee, does not impair any right 
of the heirs or next of kin, in any aspect of the case; for if the trust were not set up, the 
whole property would go to the devisee by force of the devise; if the trust set up is a 
lawful one, it enures to the benefit of the cestwis que trust; and if the trust set up is 
unlawful, the heirs or next of kin take by way of resulting trust. Boson v. Statham, 
1 Eden 508; cf. 1 Cox Ch. 16; Russell v. Jackson, 10 Hare 204; Wallgrave v. Tebbs, 
2K. & J. 313. 

“Where the bequest is declared upon its face to be upon such trusts as the testator 
has otherwise signified to the devisee, it is equally clear that the devisee takes no bene- 
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theory is erroneous, because it assumes that the testator dies pos- 
sessed of two separate interests in the property, viz., a legal in- 


ficial interest; and as between him and the beneficiaries intended, there is as much 
ground for establishing the trust as if the bequest to him were absolute on its face. 
But as between the devisee and the heirs or next of kin, the case stands differently. 
They are not excluded by the will itself. The will upon its face showing that the dev- 
isee takes the legal title only and not the beneficial interest, and the trust not being 
sufficiently defined by the will to take effect, the equitable interest goes, by way of re- 
sulting trust, to the heirs or next of kin, as property of the deceased, not disposed of by 
his will. Sears v. Hardy, 120 Mass. 524, 541, 542. They cannot be deprived of that 
equitable interest, which accrues to them directly from the deceased, by any conduct 
of the devisee; nor by any intention of the deceased, unless signified in those forms 
which the law makes essential to every testamentary disposition. A trust not suffi- 
ciently declared on the face of the will cannot therefore be set up by extrinsic evidence 
to defeat the rights of the heirs at law or next of kin. See Lewin on Trusts, 3 ed., 
7 5.” 

The weakness of the foregoing analysis is pointed out in the text, but here should be 
noted the court’s failure by proper language to preserve the rights of residuary legatees 
or devisees where the trust is not of part or all of the residue. That the residuary legatee 
or devisee may have rights if the trust cannot take effect is clear. As is said in 1 Jar- 
man on Wills, 6 Eng. ed., 909-910: 

“Where the fact that a gift to A. is made to him merely as trustee appears on the 
face of the will, he cannot in any case take beneficially, and if the trust is not established, 
or is illegal, or fails, he holds upon trust for the residuary legatee (or devisee) or the 
next of kin (or heir at law) as the case may be. This is so even if it appears from the 
evidence that, subject to the trusts which fail, the testator intended the trustee to take 
the property for his own benefit. Re Baillie, 2 T. L. R. 660.” 

Massachusetts adheres to the rule of Olliffe ». Wells even in the case of a trust for 
charity where the charitable objects to be selected can be ascertained only upon resort 
to the verbal communications of the testator to the trustee. Wilcox »v. Attorney- 
General, supra. Cf. Thayer v. Wellington, supra. 

What the Massachusetts rule would be if the language in the will should be deemed 
not to disclose a trust as intended, but instead, in addition to failing to set forth any 
terms of trust, should be determined to be merely precatory, and if, nevertheless, 
there was an oral-trust understanding between the testator and the legatee or devisee, 
is not so clear. Probably, however, the oral trust would be used as the basis for a 
constructive trust. See Ham v. Twombly, supra. The supposititious case could 
hardly arise, however, because the practical effect of the court’s knowledge that there 
was a trust intended would probably be that it would interpret the precatory language 
to be trust language, and therefore deny the intended cestui que trust any relief. In 
Golland ». Golland, supra, precatory language in the will was not allowed to interfere 
with the enforcement of a constructive trust in favor of the intended cestui que 
trust of the oral trust (see also Crook v. Brooking, 2 Vern. 50 (1688); Edson v. Bartow, 
supra), and that should be the rule even in Massachusetts, since the reasons given for 
the decision in Olliffe ». Wells, supra, do not apply if the language in the will is only 
precatory. 

It should be noted that Olliffe v. Wells, supra, and Wilcox ». Attorney-General, 
supra, apply only when the will declares that there is a trust, but not what the trust is. 
Where the will expresses the trust in sufficient terms, but the testator arranged a secret 
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terest and an equitable, whereas he could have and did have only 
one. Our law of merger of estates and of other interests of itself 
makes that true.* What happens on a devise expressly “‘in trust,” 
but on trusts not expressed, is that on testator’s death all his 
interest passes under the will, and then equity imposes a trust be- 
cause of the clear expression of intention that the legatee or devisee 
should not keep beneficially. That trust is not an express trust 
in writing, — the words “in trust” or equivalent words in the will 
simply negative any presumption that the devisee is to take bene- 
ficially, — and in so far as the devisee seeks to keep for himself it 
is in no sense express but is wholly constructive,“ Accordingly 
equity can and should select the cestui que trust for this construc- 
tive trust cy pres the testator’s intentions and in harmony with 
the devisee’s promise. Where the devisee does not try to keep 
for himself, but stands indifferent and compels chancery to tell him 
for whom to hold, the same conclusion would seem to be sound. 
Where, however, the devisee does not try to keep the property 
devised, and is not indifferent, but instead seeks to carry out the 
testator’s wishes, chancery does not have to enforce any trust 
whatever. It should not interfere with the carrying out of the 
express oral or otherwise unattested trust, because there is no ex- 
press written trust in conflict with it to suggest such action, even 
if such an express written trust would justify such interference,” 
and because there is no unjust enrichment to be rectified by the 
creation and enforcement of a constructive trust. The case where 
a legacy or devise is expressly “‘in trust,”’ but the terms of the trust 
and the names of the intended beneficiaries are not found in the 
will, but were communicated by the testator to the legatee or 
devisee, should be decided exactly the same way as the case where 


trust inconsistent with the express trust, a Massachusetts dictum suggests that the 
secret trust will be made the basis of a constructive trust. Ham ». Twombly, supra. 
To deprive the express cestuis que trust of their interests because of a secret oral 
arrangement between their express trustee and the testator, of which they learn only 
after the testator’s death, would seem, however, to be wrong. 

% If, as the writer believes, an equitable interest is a right in personam, that fact 
is an additional reason for asserting that the property right of one who owns in sev- 
eralty the fee simple in realty, or the absolute interest in personalty, is not split up 
into a legal interest and an equitable one. See Ames’ Lectures on Legal History, pp. 
288-289. See same passage in 5 Harv. L. REV. at pp. 392-393. ; 

% See 12 Mich. Law Rev. 518, n. 

% Cf. n. 65, ante, and the text to which it belongs. 
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the legacy or devise is absolute on its face and the same commu- 
nication took place. 

Occasionally on a fair construction of a will the legacy or devise 
is found not to be wholly for trust purposes, but is, instead, a gift 
of property subject to a trust not fully disclosed by the will; and 
in such case the legatee or devisee takes the part of the legacy or 
devise not needed for the carrying out of the trust.* That is of 
course the usual disposition of the property where there are secret 
trusts not referred to in the will itself. 

Promises by less than all who take as tenants in common or joint 
tenants. — So far we have been considering the case of a promise 
made by a sole legatee or devisee. The case of a promise or prom- 
ises made by all of joint legatees or devisees is, of course, the same 
in principle.*’ But the case of a joint legacy or a joint devise given 
on a promise made by less than all has led to some differences of 
opinion. That those who promise will be deemed constructive trus- 
tees whenever they would have been if they had been.sole legatees 
or devisees is clear,** and no doubt chancery would not permit the 
death of the promisors, in the case of joint tenancy where less than 
all promise, to defeat the trust, even though to enforce the trust 
against the survivors would operate pro tanto to depreciate the right 
of survivorship in the case of joint tenancy. But should those who 
did not promise be bound by a constructive trust? The question is 
far from easy and the answers given by the courts are conflicting. 
The English answer is given and English authorities collected in 
Farwell, J.’s, opinion in Im re Stead,** as follows: 


“The authorities establish the following propositions: 
“Tf A. induces B. either to make or to abstain from revoking a will 
leaving him property by expressly promising or tacitly consenting to 
carry out B.’s wishes concerning it, the court will hold this to be a trust 
and will compel A. to execute it. See McCormick v. Grogan, L. RR. 4H. L. 
82, 89 (1869). . . . 
“Tf A. induces B. either to make, or to leave unrevoked, a will leaving 


% Irvine v. Sullivan, [1869] L. R. 8 Eq. 673; Wood ». Cox, 2 Myl. & Cr. 684 (1837). 

Cf. In re West, [1900] 1 Ch. 84. 
97 In Gray v. Gray, 11 Ir. Ch. 218 (1860) the testator told his wishes to one of the 

two joint legatees and devisees before the will was executed and to the other after it 

was executed, and a trust was enforced against both. 

98 Yearance v. Powell, supra. 

Supra. 
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property to A. and C. as tenants in common, by expressly promising or 
tacitly consenting that he and C. will carry out the testator’s wishes, and 
C. knows nothing of the matter until after B.’s death, A. is bound, but C. 
is not bound: Tee v. Ferris, 2 K. & J. 357; the reason stated (Ibid. 368) 
being, that to hold otherwise would enable one beneficiary to deprive the 
rest of their benefits by setting up a secret trust. 

“Tf, however, the gifts were to A. and C. as joint tenants, the authori- 
ties have established a distinction between those cases in which the will 
is made on the faith of an antecedent promise by A. and those in which 
the will is left unrevoked on the faith of a subsequent promise. In the 
former case, the trust binds both A. and C.: Russell v. Jackson, 10 Hare 
204; Jones v. Badley, L..R. 3 Ch. 362, the reason stated being that no 
person can claim an interest under a fraud committed by another: in 
the latter case A. and not C. is bound: Burney v. Macdonald, 15 Sim. 
6, and Moss v. Cooper, 1 J.°& H. 352, the reason stated (1 J. & H. 367) 
being that the gift is not tainted with any fraud in procuring the execution 
of the will. 

“Personally Iam unable to see any difference between a gift made on 
the faith of an antecedent promise and a gift left unrevoked on the faith 
of a subsequent promise to carry out the testator’s wishes, but apparently 
' a distinction has been made by the various judges who have had to 
consider the question. I am bound, therefore, to decide in accordance 
with these authorities and accordingly I hold that the defendant Mrs. 
Andrew [the one of two joint tenants to whom the terms of the trust, 
if any, were not disclosed] is not bound by any trust [since the terms of 
the trust were communicated to the other joint tenant after the making 
of the will].” ™ 


100 Cf. Rowbotham ». Dunnett, supra; In re King’s Estate, supra; Geddis ». 
Semple, [1903] 1 Ir. R. 73. In Russell v. Jackson, supra, the will gave the residue to two 
on a promise by one to the knowledge of the others, who did not dissent in testator’s 
lifetime. That was in effect a promise by both. Cf. Springett v. Jenings, supra. 

In Turner v. Attorney-General, 10 Ir. Eq. 386 (1876) an admission of trust in the 
will of one joint tenant was held not binding on the surviving joint tenants. Whether 
the joint tenant making the admission talked to the testator before or after making 
his will, or even if he ever talked to him about his wishes, did not appear. 

In In re Gardom, Le Page v. Attorney-General, [1914] 1 Ch. 662, the Court of Ap- 
peal found that there was no communication of a secret trust. Eve, J., in the court 
below, thought that both before and after the will was made there was communica- 
tion of a secret trust to one of two trustees under a gift of the residue to the trustees 
to be expended “in such manner as they know to be most in agreement with my de- 
sires.” As trustees take as joint tenants, Eve, J., on his theory of the evidence, was 
fully justified under the English cases in enforcing a constructive trust on a communi- 
cation of the secret trust prior to the making of the will to one of two trustees and 
on a tacit assumption of the secret trust by that one. 
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Few American cases have faced the joint-tenancy problem be- 
cause in American jurisdictions, by statute in the case of realty 
and statute or judicial legislation in the case of personalty, gifts 
by deed or will to two or more are presumed to create tenancy 
in common, in the absence of express words of joint tenancy. 
It would be a very unusual will that would give on oral trust to 
two or more expressly directed to take as joint tenants, and would 
not also expressly state the trusts on which they were to take. 

With reference to tenancy in common there is a very decided 


difference of opinion. In Powell v. Yearance ' it is held that the — 


unauthorized promise of one tenant in common to carry out tes- 
tator’s wishes, made to the testator in the absence of the others, 
to induce the testator to sign a prepared will without waiting for 
changes, could not be made the basis of a constructive trust against 
the others who did not learn of the promise until after the testator’s 


. death.!% In that case Emery, V. C., said: 


“Tt is considered that to give effect to such assurances [by one 
tenant in common for others] would contravene the Statute of Wills 
and would entitle one beneficiary to deprive the rest of their benefits 
by setting up a secret trust.” 


On the other hand, in Hooker v. Axford, in Amherst College v. 
Ritch and in Winder v. Scholey,!” it was held that where the 
promise was made by one for all, and was the sole inducing cause 
of the gift to them, those who did not promise could not take with- 
out ratifying the promise made in their behalf and therefore could 
not retain in repudiation of the promise without being unjustly 
enriched. 

In Hooker v. Axford * an attorney advised a wife to devise her 
property absolutely to him and to her nephew on the oral promise 
of the attorney that they would hold for the testatrix’s husband. 
She did so and died, and the attorney and the nephew repudiated 


101 In Powell v. Yearance, supra, 127, Emery, V. C., pointed out that the case before 
the court was one of tenancy in common and not of joint tenancy. In Winder ». 
Scholey, supra, 225, Summers, C. J., said that “There is no joint tenancy in this state 
and the distinction made in the English cases cannot be made here.’’ The case of 
O’Hara v. Dudley, supra, however, was a case of devise to joint tenants on an oral 
trust. 

12 Supra. 

108 See also Heinisch v. Pennington, 73 N. J. Eq. 456, 68 Atl. 233 (1907). 

1044 Supra, 127. 105 Supra. 106 Supra. 107 Supra. 108 Supra. 


| | 
| 
| 
| | 
| 


390 HARVARD LAW REVIEW 


the trust. In enforcing a trust for the husband, sete c 5. 
said for the court: 


“The will, then, must be regarded as made as it was because 
Crocker, who was an attorney at law, advised that it should be. If 
he had given the advice intending to appropriate the property, this 
would have been a gross fraud and a gross breach of confidence. It 
would be equally a fraud if, having given the advice honestly, he should 
afterwards conclude dishonestly to retain the lands. And this being 
his position, the party who, under his advice is associated with him, 
is in the like position. It would be a fraud in Axford to appropriate 
that which only by the advice of Crocker, given for another person’s 
benefit, is brought within his reach. The fraud on Mrs. Hooker’s 
estate would be exactly the same, whether one or the other of the 
nominal beneficiaries repudiates the trust.’ 


In Amherst College v. Ritch,® where the gift in the will was to 
Mr. Ritch, Mr. Vaughan, and Mr. Bulkley, but on an oral agree- 
ment whereby Mr. Ritch and Mr. Vaughan for themselves and for 
Mr. Bulkley, but without authority from him, promised the tes- 
tator to hold for certain purposes, Vann, J., for the court, said: 


“As the gift was to them as tenants in common, a promise that 
bound all was necessary in order to include each of the three shares. 
That Mr. Ritch and Mr. Vaughan duly promised appears so conclu- 
sively from their conduct, letters, and statements to the testator, that 
we do not regard any further expression of our views upon the sub- 
ject as necessary. It is, however, strenuously urged that Mr. Bulkley 
made no promise, and hence that the secret trust did not extend to 
his share of the gift. If he were the only residuary legatee the ques- 
tion would be more serious, but he was not. The trial court found 
that Messrs. Ritch and Vaughan promised for themselves and for Mr. 
Bulkley, and the evidence plainly warrants this conclusion. The 
General Term, in its opinion, went farther and declared that there 
was an understanding between Mr. Bulkley and the testator to the 
same effect, but the evidence to sustain this conclusion is meagre, 
although we do not hold it was insufficient. Assuming, however, that 
Mr. Bulkley made no promise, still we think that he was bound, 
under the circumstances, by the promise made in his behalf, and that 
he cannot profit by the action of his co-tenants in making the promise 
for him, as that would be a fraud. He was not a purchaser; he fur- 
nished no consideration; there was no contract for his benefit; he was 


109 Td., pp. 456, 457. 10 Supra. 
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in the attitude of accepting a gift pure and simple, but that gift was 
made in reliance upon a promise given in his behalf. Can he violate 
the promise and fairly take that which came to him solely on account 
of the promise, even if it was not made or authorized by him? We 
think not, because his title came through the promise, and by accept- 
ing the gift he ratified the promise. He must repudiate the gift or 
accept the responsibility. While the cases are not uniform, the weight 
of the authority sustains this conclusion.” " 


In Winder v. Scholey ™ the reasoning of the New York court in 
Amherst College v. Ritch was adopted. But, for that reasoning to 
apply, the promise made by one tenant in common must not be for 
himself alone. If it is, he alone will be deemed a trustee because 
of the retention of the property in breach of that promise.™ 

The policy of enforcing constructive trusts where a legacy or devise 
or intestate succession is secured by oral promises which are broken. 
— In concluding this discussion of bequests, devises, and intestacies 
obtained on oral promises, a word should be said about the wisdom 
of enforcing constructive trusts in such cases. In Bedilian v. 
Seaton,"* where there seems to have been good ground to refuse to 


1 Jd., pp. 327-328. In Edson v. Bartow, supra, 221, the court said of Amherst 
College v. Ritch, supra, that “we held that Bulkley by accepting the gift ratified the 
promise made in his name.” A late case following these cases is Golland v. Golland, 
supra. 

Supra. 

U8 Edson v. Bartow, supra. In Simons v. Bedell, 122 Cal. 341, 55 Pac. 3 (1898) a 
trust was enforced against the heirs of the intestate under rather unusual circum- 
stances. During the last illness of intestate, her father persuaded her to deed a piece 
of land in New York to her mother and not to make a will disposing of a piece of land 
in Los Angeles, by a promise that if she would deed the New York piece to the mother, 
then the father and mother, who with intestate’s husband were her sole heirs at law, 
would convey the Los Angeles piece to the intestate’s husband. The court held that 
while the father was not the agent of the mother in making the promise, the mother 
could not keep the New York property deeded to her except on the condition stated 
by the grantor. The court intimated that the mother could keep the interest in the 
Los Angeles property which intestate intended that she should convey to intestate’s 
husband (or rather its proceeds, for it had been sold by order of court), if she chose 
to give up the New York property to the estate of intestate, saying: “Equity and 
good conscience demand that the defendants Bedell either convey the New York 
property to the estate of [intestate] Jennie Simons, deceased, or relinquish all claim 
upon the proceeds of the Los Angeles property.” (p. 348). The opinion, — one by a 
Supreme Court Commissioner, — is inadequate, but the decision presents the interest- 
ing problem of a promise by one of two out of three prospective tenants in common, — 
here as heirs at law, — made for the second without authority and in favor of the third. 

iM Supra. 
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enforce a constructive trust, as there was nothing to show that in- 
testacy was induced by the promise, Grier, J., expressed his dis- 
like of the doctrine that constructive trusts will be enforced for 
retention of legacies or devises or intestate succession in breach of 
oral promises in the following language (p. 287): 


“After forty years’ experience at the bar and on the bench, I must 
say that I think courts had better never have relaxed the stringent 
rule of these statutes [of frauds, wills, and descents]. Courts, as well 
as juries, are too apt to be led away by the cry of ‘Fraud’! We all 
hate fraud and are too willing to assume the functions of an over- 
ruling Providence and punish it by arbitrary power. This feeling of 
virtuous self-complacency too often leads to hasty decisions and dan- 
gerous precedents. I have known a valuable property converted into 
a trust by the testimony of an old woman who recollected and con- 
strued a od, after some twenty-two years, into the acknowledgment 
of a trust. See Jones v. McKee, 3 Barr (Pa.) 496.” 


No doubt there are occasional miscarriages of justice under the 
constructive-trust doctrine, but they are far fewer than would 
take place if fraudulent retention were not remedied under that 
doctrine. When it is remembered that no promise will be regarded 
that does not call unquestionably for performance,” that failure to 
perform the promise must be clearly shown," and that the court 
must be satisfied that the testator or intestate relied on the prom- 
ise,“” there seems to be no occasion to fear that any appreciable 
number of constructive trusts have been raised, or will be raised 
unwarrantably."8 

George P. Costigan, Jr. 


NORTHWESTERN UNIVERSITY LAw SCHOOL. 


U5 See Orth v. Orth, supra; Allman »v. Pigg, 82 Ill. 149 (1876). 

u6 Sparks v. De La Guerra, 14 Cal. 108 (1859). 

7 Whitehouse v. Bolster, 95 Me. 458, 50 Atl. 240 (1901); Tyler v. Stitt, supra. 
Cf. Campbell ». Brown, supra; Mead v. Robertson, supra. But, doubtless, where the 
express or tacit promise is clearly proved, there is a prima facie presumption that the 
testator would not have made the will or would have revoked or modified it, or that 
the intestate would, have made a will, but for the promise. See DeLaurencel 2. 
DeBoom, supra, 586. 

18 That the evidence must be clear, cogent, and convincing is the accepted rule in 
this class of cases. Grant v. Bradstreet, supra; Stone v. Manning, 103 Tenn. 232, 
52 S. W. (1899). 
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ADDENDUM 


Through the oversight of the writer a note intended for the end of the sentence 
just before n. 10 on page 241, ante, was misplaced until too late for its insertion there. 
It seems worth while to insert it here even though it consists mainly of a quotation. 

In Krell v. Codman, 154 Mass. 454, 28 N. E. 578 (1890-1891), a voluntary cove- 
nant to pay a sum of money six months after the death of the covenantor was enforced 


against the executors of the covenantor despite their objection that it was in effect a 


' will. In passing on the question, Mr. Justice Holmes said: 


“‘The truth is that the policy of the law requiring three witnesses to a will has little 
application to a contract. A will is an ambulatory instrument, the, contents of which 
are not necessarily communicated to any one before the testator’s death. It is this fact 
which makes witnesses peculiarly necessary to establish that the document offered for 
probate was executed by the testator as a final disposition for his property, but a con- 
tract which is put into the hands of the adverse party and from which the contractor 
cannot withdraw stands differently. See Perry v. Cross, 132 Mass. 454, 456, 457. 
The moment it is admitted that some contracts which are to be performed after the 
testator’s death are valid without three witnesses a distinction based on the presence or 


absence of a valuable consideration becomes impossible with reference to the objection. f 


which we are considering. A formal instrument like the present, drawn up by lawyers 
and executed in the most solemn form known to the law is less likely to be a vehicle 
for fraud than a parol contract based on a technical detriment to the promisee.” 
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THE EFFECT OF THE FEDERAL “ANTI-TRUST 
LAWS” ON COMMERCE IN PATENTED AND 
COPYRIGHTED ARTICLES 


HE Clayton Anti-Trust Act which went into effect Oct. 15, 

1914,! restricts the making of ‘“‘tying contracts,” affecting: 

“goods, wares, merchandise, machinery, supplies, or other com- 
modities, whether patented or unpatented.” 

The insertion of the words ‘whether patented or unpatented”’ 
injects further interest into a subject which has claimed much 
recent attention before the United States Supreme Court. 

The purpose of the patent and copyright laws is to create 
monopolies. The purpose of the “Anti-Trust Laws”’ is to restrict 
them. Obviously there is a line where the operations of the two 
groups of statutes must come into contact, if not into conflict. 
These two questions are therefore presented: 

First: Exclusive of the Clayton Act, does the fact that a 
monopoly, combination, or agreement alleged to be in un- 
lawful restraint of trade, involves the use of patented or 
copyrighted commodities, cause it to be judged by a standard 
different from that governing other situations, and if so, to what 
extent? 

Second: If such a different standard exists, how far ons it been 
affected by the Clayton Act? 


I 
THE STATUS OF THE LAW BEFORE THE CLAYTON ACT 
The Sherman Act ? provides that: 


“Sec. 1. Every contract, combination in the form of trust or other- 
wise, or conspiracy in restraint of trade or commerce . . . is hereby 
declared to be illegal. . . . 

“Sec. 2. Every person who shall monopolize or attempt to mo- 
nopolize or combine or conspire with any other person or persons to 


1 Pustic Acts No. 212, 63d Congress, § 3. 2 26 Stat. aT L. 209. 
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monopolize any part of . . . trade or commerce . . . shall be deemed 
guilty of a misdemeanor. . . .” 


The other federal “Anti-Trust Laws” * apply to imports and 
are in substantially similar form. Into this language must be read 
the principle of the Standard Oil and Tobacco and some later 
cases ‘ that the laws are to be interpreted in the “light of reason” 
and that only “undue”’ restraint of commerce is prohibited. 

Conferring the right to create patents and copyrights, the Con- 
stitution of the United States® gives to Congress the power “To 
promote the progress of science and useful arts by securing for 
limited times to authors and inventors the exclusive right to 
their respective writings and discoveries.” 

Pursuant to this, Congress has granted * to every patentee for 
the term of seventeen years “the exclusive right to make, use, 
and vend the invention or discovery.” 

To holders of copyrights it has granted ’ for the term of twenty- 
eight years the sole liberty of “printing, reprinting, publishing, 
completing, copying, executing, finishing, and vending” their 
works. 

There is no doubt that a combination or contract may be un- 
lawful under the Sherman Act, though it relates to either pat- 
ented or copyrighted commodities.* Nevertheless the element of 
patents and copyrights is important at times in determining 
whether that act has been violated. At least three decisions 
of the United States Supreme Court ® and two decisions in the 


3 Act of Aug. 27, 1894, 28 Stat. aT L. 570, §§ 73-77, and amendment of Feb. 12, 
1913, 46 Stat. aT L. 667. 

4 Standard Oil Co. ». United States, 221 U. S. 1 (1911); United States v. Ameri- 
can Tobacco Co., 221 U. S. 106 (1911); United States v. Union Pacific R. R. Co., 
226 U. S. 61 (1912). 

5 Art. 1., § 8. 6 Rev. Srat., § 4884. 7 Rev. Stat., § 4952. 

8 Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20, 48, 49 (1912); 
Straus v. American Publishers’ Association, 231 U. S. 222 (1913); United States ». 
Patterson, 205 Fed. 292 (1913); Blount Mfg. Co. v. Yale, etc. Co., 166 Fed. 555 
(1909); National Harrow Co. v. Hench, 83 Fed. 36 (1897), 84 Fed. 226 (1898); Bobbs- 
Merrill Co. v. Straus, 139 Fed. 155 (1905); Strait ». National Harrow Co., 18 N. Y. 
Supp. 224 (1891); National Harrow Co. v. Bement, 47 N. Y. Supp. 462 (1897); At- 


_ torney-General v. National Cash Register Co., 148 N. W. 420 (Mich., 1914); Mines 


v. Scribner, 147 Fed. 927 (1906). 
® United States v. Winslow, 227 U. S. 202 (1913); Dr. Miles Medical Co. ». Park 
& Sons, 220 U. S. 373 (1911); Bement ». National Harrow Co., 186 U. S. 70 (1902). 
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Circuit Court of Appeals lend themselves inevitably to this 
conclusion. 

United States v. Winslow™ was a direct criminal prosecution 
by the government of certain defendants who, before combining, 
had separately under letters patent made almost all of the ma- 
chines used in manufacturing shoes. They organized a new cor- 
poration, turned over to it all their stocks and business and 


ceased to sell machinery, but continued to let machines on con- 


dition that the lessees use the lessor’s machines exclusively. Par- 
tially on the ground that the defendants had previously not been 
competing, and without deciding whether the leasing of machines 
was valid, the court dismissed the indictments. As a part of its 
reason however for so doing, it emphasized strongly the fact that 
the machines were patented. Justice Holmes said: ” 


“The machines are patented, making them is a monopoly in any 
case, the exclusion of competitors from the use of them is of the very 
essence of the _ conterned by the patents, Paper Bag Patent Case, 
210 U. S. 405. 


Dr. Miles Medical Co. v. Park & Sons Co.® was a suit to enjoin 
a retailer of medicines manufactured by secret processes from 
violating one of a series of agreements with retailers restricting 
prices. The defense was the Sherman Act. It was urged that the 
restrictions of prices were valid because the agreements related 
to secret processes. The court held the agreements invalid, basing 
its decision almost wholly upon the distinction between the rights 
of owners of secret processes and the rights of owners of patents. 

In Bement v. National Harrow Co.“ suit was brought to enforce 
the payment of royalties under a license agreement, which was 
the only one of a series of several contemplated agreements that 
was actually executed. The defense here also was the Sherman 
Act, but the court upheld and enforced the agreement. It expressly 
refused to decide whether the proposed system of controlling the 
trade would have been valid if all the contracts had been executed, 
but the court, through Justice Peckham, said:” 


10 Rubber Tire Wheel Co. ». Milwaukee Rubber W. Co., 154 Fed. 358, Seventh 
Circuit (1907); U.S. Consolidated Seeded Raisin Co. v. Griffin & Skelley Co., 126 
Fed. 364, Ninth Circuit (1903). 

- 1 227 U. S. 202. 2 Idem, p. 217. 8 220 U. S. 373. 

4 1096 U. S. 70. 1% Idem, p. 88. 
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“This brings us to a consideration of the terms of the license con- 
tracts for the purpose of determining whether they violate the act of 
Congress. The first important and most material fact in considering 
this question is that the agreements concern articles protected by letters 
patent of the government of the United States. The plaintiff, accord- 
ing to the finding of the referee, was at the time when these licenses 
were executed the absolute owner of the letters patent relating to the 
float spring tooth harrow business. It was, therefore, the owner of a 
monopoly recognized by the Constitution and by the statutes of Con- 
gress. An owner of a patent has the right to sell it or to keep it; 
to manufacture the article himself or to license others to manufacture 
it; to sell such article himself or to authorize others to sell it.” 


It is somewhat difficult to distinguish in principle the facts in 
Rubber Tire Wheel Co. v. Milwaukee Rubber W. Co. and U.S. Con- 
solidated Seeded Raisin Co. v. Griffin & Skelley Co. (supra in note) 
from those in the Bathtub Trust Case,'* where the Supreme Court 
later found an illegal combination to exist. A feature which may 
be material is that the Bathtub Trust Case involved licenses for the 
use of a patented tool used in manufacturing processes, while the 
other cases involved licenses under patents actually used in commo- 
dities of commerce. In both of the Circuit Court of Appeals cases 
the combinations were upheld as valid and great emphasis in each 
instance was laid on the fact that they were combinations dealing 
in patented articles. Each involved a system of license agreements 
and an extensive plan for controlling prices and discounts. The 
Rubber Tire Wheel Company Case involved licenses under a single 
patent and the Raisin Case involved licenses under a number of 
patents. The Bathtub Trust Case involved licenses under a single 

_patent, though other infringing patents had been bought up and 
suppressed. It is worth while to consider the forceful argument 
of the Circuit Court of Appeals in the Rubber Tire Wheel Company 
Case, where it said: 2” 


“Plaintiff, as his successor in interest, is the owner of a valid patent. 
That stands as an unquestionable fact on this writ of error. The only 
grant to the patentee was the right to exclude others, to have and to 
hold for himself and his assigns a monopoly, not a right limited or 


16 Standard Sanitary Manufacturing Co. v. United States, 226 U. S. 20. 
17 154 Fed. 358, 363. 
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conditioned according to the sentiment of judges, but an absolute mo- 
nopoly constitutionally conferred by the sovereign lawmakers. Over 
and above an absolute monopoly created by law, how can there be a further 
and an unlawful monopoly in the same thing? If plaintiff were the sole 
maker of Grant tires, how could plaintiff’s control of prices and output 
injure the people, depriving them of something to which they have a 
right? Js a-greater injury or deprivation inflicted, if plaintiff authorizes 
a combination or pool to do what plaintiff can do directly? To say yes 
means that substance is disregarded, that mere words confer upon the 
people some sort of a right or interest counter to the monopoly, when 
by the terms of the bargain the people agreed to claim none until Grant’s 
deed to them shall have matured.” (The italics are ours.) 


It is perhaps unfortunate that, although the Supreme Court 
of the United States granted a writ of certiorari to review this 
decision,!* the cause was later dismissed by stipulation.!® 

In 1904 the Court of Appeals of the State of New York, when 
Straus v. American Publishers’ Association was first presented to 
it, held that a combination among publishers owning many 
different copyrights, attempting to limit prices and sales of books, 
was valid with respect to copyrighted works, and was invalid with 
respect to those not copyrighted. The distinction was based 
solely upon the existence of the copyrights, and two dissenting 
opinions of Judges Gray and Bartlett were rendered only because 
they considered the agreement valid also with respect to the un- 
copyrighted books. This case came before the New York Court 
of Appeals again in 1908” on a certified question in which the 
element of the uncopyrighted books was eliminated, and the court 
again held that the combination was lawful. The Supreme Court 
of the United States, however, reversed the New York Court of 
Appeals on the ground that the monopoly of the combination 
transcended the rights created by the copyright laws.” 

The Supreme Court in this case and in the Bathtub Trust 
Case (supra) states clearly that there is a point beyond which 
the patent and copyright laws have no protective force. In the 


former it said regarding the license agreements under considera- 
tion: 


18 207 U. S. 589 (1907). 19 210 U. S. 439 (1908). 
20 177 N. Y. 473, 69 N. E. 1107. 1 199 N. Y. 548, 93 N. E. 1133. 
2 231 U.S. 222 (1913). % 226 U.S. 20, 48. 
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“The agreements clearly, therefore, transcended what was neces- 
sary to protect the use of the patent or the monopoly which the law 
conferred upon it. They passed to the purpose and accomplished a 
restraint of trade condemned by the Sherman law... . 

“Rights conferred by patents are indeed very definite and exten- 
sive, but they do not give any more than other rights an universal 
license against positive prohibitions. The Sherman law is a limitation 
on rights which may be pushed to evil consequences and therefore 
restrained.” 


In the Straus Case the Court said: * 


“No more than the patent statute was the copyright act intended 
to authorize agreements in unlawful restraint of trade and tending to 
monopoly, in violation of the specific terms of the Sherman law, which 
is broadly designed to reach all combinations in unlawful restraint of 
trade and tending because of the agreements or combinations entered 
into to build up and perpetuate monopolies.” 


Through all these cases can be traced two principles: first, that 
the “‘Anti-Trust Laws,” except the Clayton Act at least, do not 
restrict the patent or copyright laws, do not trespass upon the do- 
mains of the monopolies legalized by them; and, secondly, that be- 


yond those limits, situations are to be judged under the “ Anti-Trust | 


Laws” exactly as though the element of patents or copyrights were 
not involved. This is apparently the theory of the Circuit Court 
of Appeals in the Rubber Tire Wheel Company Case, where it said: * 


“Congress, having created the patent law, had the right to repeal 
or modify it in whole or in part, directly or by necessary implication. 
The Sherman law contains no reference to the patent law. Each was 
passed under a separate and distinct constitutional grant of power; 
each was passed professedly to advantage the public; the necessary 
implication is not that one iota was taken away from the patent law. . . .” 
(The italics are ours.) 


It is consistent with the statement (supra) in the Bathtub 
Trust Case that patents do not give “an universal license against 
positive prohibitions,” and with the statement (supra) in the 
Straus Case that the Sherman Act is designed to reach “all com- 
binations in unlawful restraint of trade and tending because of the 


4 231 U.S. 222, 234. % 154 Fed. 358, 362. 
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agreements or combinations entered into to build up and perpetuate 
monopolies.” 

The Bathiub Trust Case, therefore, was decided in favor of the 
government, not with the intent to clip away parts of the territory 
of patent monopolies, but because the combination in that instance 
“transcended what was necessary to protect the use of the patent 
or the monopoly which the law conferred upon it.” The United 
States Supreme Court reversed the New York Court of Appeals in 
the Straus Case, not with an intent to take away any rights created 
by the copyright laws, but because the New York Court of Appeals 
had exaggerated the inherent scope of monopoly which the copy- 
right laws create. The parties charged with violating the Anti- 
Trust Acts in the Winslow and Bement cases were exonerated, not 
because the ‘‘ Anti-Trust Laws” cannot affect patented commodi- 
ties at all, but because the transactions in those cases were all 
within the authorized scope of the patent monopoly. In the 
Dr. Miles Medical Company Case the contrast was drawn between 


. secret processes and patents, because if the transactions had con- 


cerned patents, they might have been within the scope of the 
patent monopoly, but the implication is not that there would 
have been absolute immunity. So, also, in the other cases, 
though it is not clearly stated in all the opinions, the im- 
portant underlying question was whether the transactions were 
within the limits of the legalized monopolies created by the 
patent or copyright laws. 

The adoption of this theory by no means solves all the difficul- 
ties of the situation. The extent of the inherent limitations of 
the legalized monopolies is still a matter of perplexing complexity. 
If, however, that problem can be approached from the point of 
view of endeavoring to determine the extent of rights created by 
the patent and copyright laws, and not with a lurking suspicion 
of some encroachment upon those rights by the “Anti-Trust 
Laws,” much confusion of thought can be avoided. | 

Our conclusions as to the status of the law before the Clayton 
Act took effect can be summarized as follows: 


First: Except the Clayton Act, the “Anti-Trust Laws” do not 


restrict the monopolies created by the patent and copyright 
laws. 


As corrolaries to this it follows: 
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A. The extent of patent and copyright monopolies should be 
judged solely with reference to the laws creating them and wholly 
independent of any operation of the “Anti-Trust Laws.” 

B. Out of the possible field of operation of the “Anti-Trust 
Laws” is definitely carved the complete field of patent and copy- 
right monopolies. 

C. If a patent is sufficiently broad to cover a whole industry, 
it is not a violation of the “Anti-Trust Laws” for its owner com- 
pletely to monopolize that industry. 

D. Licenses under a single patent, so long as they are of the 
character authorized by the patent laws, are valid, no matter how 
numerously multiplied. 

Second: Beyond the inherent limitations of their monopolies, 
patents and copyrights have no protective force in determining 
whether the “Anti-Trust Laws” have been violated. 

It is certain that there is no absolute guarantee of protection 
where: 

(1) The combination or agreements in question relate to 
several different patents or copyrights originally acquired by 
more than one person.” 

(2) It is expressly provided that the combination or agree- 
ments shall extend beyond the life of the patents or copyrights.’ 
- (3) Agreements seeking to control an entire industry are put 
in the form of “license agreements” under a patent which ob- 
viously does not naturally cover the whole industry.* 


II 
Tue EFFect oF THE CLayton Act” 


The Second Section of the Clayton Act is directed against un- 
fair discriminations in prices between different purchasers of com- 
modities. It provides: 


% National Harrow Co. v. Hench, 83 Fed. 36, 84 Fed. 226; Bobbs-Merrill Co. ». 
Straus, 139 Fed. 155; 1 Page on Contracts, p. 698; Vulcan Powder Co. v. Hercules 
Powder Co., 96 Cal. 510, 31 Pac. 581 (1892). 

27 National Harrow Co. v. Bement, 47 N. Y. Supp. 462. 

* ®8 See Standard Sanitary Mfg. Co. ». United States, 226 U. S. 20. 

29 “An Act to Supplement Existing Laws against Unlawful Restraints and Mo- 

nopolies and for other Purposes.” Pusiic Acts No. 212, 63d Congress, H. R. 15657. 
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“Sec. 2: That it shall be unlawful for any person . . . to discrimi- 
nate in prices between different purchasers of commodities . . . where 
the effect of such discrimination may be to substantially lessen competi- 
tion or tend to create a monopoly in any line of commerce. Provided, 
That nothing herein contained shall prevent discrimination in price 
between purchasers of commodities on account of differences in the 
grade, quality, or quantity of the commodity sold, or that makes only 
due allowance for difference in the cost of selling or transportation, 
or discrimination in price in the same or different communities, made 
in good faith to meet competition: And provided further, That nothing 
herein contained shall prevent persons engaged in selling goods, wares, 
or merchandise in commerce from selecting their own customers in 
bond-fide transactions and not in restraint of trade.” 


The Third Section applies to what are known among merchants 
as “tying contracts” and provides: 


“Sec. 3: That it shall be unlawful for any person . . . to lease or 
make a sale or contract for sale of goods, wares, merchandise, machin- 
ery, supplies, or other commodities whether patented or unpatented .. . 
or fix a price charged therefor, or discount from or rebate upon such 
price, on the condition, agreement, or understanding that the lessee 
or purchaser thereof shall not use or deal in the goods, wares, mer- 
chandise, machinery, supplies, or other commodities of a competitor : 
or competitors of the lessor or seller, where the effect . . . may be if 
to substantially lessen competition or tend to create a monopoly in 
any line of commerce.” (The italics are ours.) 


These sections have probably not made any radical change in 
the law. By their terms they only operate where the effect of the 
transactions to which they apply “may be to substantially lessen 
competition or tend to create a monopoly.” But the Sherman Act 
already had the effect of prohibiting al/ contracts and attempts to 
monopolize commerce, which amounted to an “undue” or “un- 
reasonable” restraint of trade, and the new test does not seem to 
differ greatly from the old one. Almost the exact words of the 
Clayton Act were used in Whitwell v. Continental Tobacco Co., 
where the Circuit Court of Appeals for the Eighth Circuit was 
considering squarely the propriety of a “tying con ” and 
said: *° 


80 125 Fed. 454, 457 (1903). 
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“(That the purpose of the Sherman Act] was to prevent the stifling 
or substantial restriction of competition, and the test of the legality of 
a combination under the Act which was inspired by this purpose is its 
direct and necessary effect upon competition in commerce among the 
states. If its necessary effect is to stifle or to directly and substantially 
restrict free competition, it is a contract, combination, or conspiracy 
in restraint of trade and it falls under the ban of the law.” (The 
italics are ours.) 


The sections have, however, at least put the test into statutory 
form, and the very fact that there are now specific provisions 
against ‘‘tying contracts” and price discrimination will undoubt- 
edly cause them to be scrutinized with greater care. 

The insertion of the words ‘whether patented or unpatented” 
in Section 3 presents two interesting questions: 

First: Has this specific reference to patents made the law 
larger than it would have been had the words been omitted? 

Second: Is any significance to be attached to the omission of 
specific reference to copyrighted commodities in this section, and 
to either patented or copyrighted commodities in Section 2? 

The first question is academic except for its bearing upon the 
second. There is no doubt that “tying contracts” relating to 
patented commodities are prohibited if their “effect may be to 
substantially lessen competition or tend to create a monopoly.” 
The Act says so. If, however, they would not have been but for 
the express mention of patented commodities, then immediately 
the maxim expressio unius est exclusio alterius is suggested to us, 
and the question arises whether copyrighted commodities are 
impliedly excluded from Section 3, and whether either patented 
or copyrighted commodities are covered by Section 2. 

Certainly copyrighted productions are, at least in some in- 
stances, “commodities.” *! 


31 See Barataria Canning Co. v. Joulian, 80 Miss. 555, 31 So. 961 (1902); Texas 
& Pacific Coal Co. v. Lawson, 89 Tex. 394, 32 S. W. 871 (1895); Beechley v. Mulville, 
102 Ia. 602, 70 N. W. 107 (1897); S. S. White Dental Mfg. Co. ». Commonwealth, 
212 Mass. 35, 98 N. E. 1056 (1912); Alpaca Co. v. Commonwealth, 212 Mass. 156, 
98 N. E. 1078 (1912); Century Dictionary & Encyclopedia, vol. II, p. 1132; State 
v. Frank, 169 S. W. 333 (Ark., 1914); Amer. League Baseball Club of Chicago 
v. Chase, 149 N. Y. Supp. 6 (1914); State v. Chicago, R. I. & P. Ry. Co., 95 Ark. 
114, 128 S. W. 555 (1910); Rohlf v. Kasemeier, 140 Ia. 182, 118 N. W. 276 (1908); 
Queen Ins. Co. v. Texas, 86 Tex. 250, 24 S. W. 397 (1893). 
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It is not a sufficient answer to say that both Sections 2 and 3 
prohibit “any person” from doing the acts to which they refer. 
The language of the Sherman Act applies to “every person who 
shall monopolize or attempt to monopolize . .. any part of 
trade or commerce. . . .” Literally construed, the Act would 
have abolished patent and copyright monopolies completely. 

Section 3 applies to both patented and copyrighted commodi- 
ties for at least two reasons. In the first place it would be quite 
arbitrary to apply it to one and not to the other. The maxim 
expressio unius est exclusio alterius does not create an inflexible 
rule. It is always subjected to the intent to be gathered from the 
statute as a whole.” It does not operate where the specific men- 
tion is by way of illustration only.* Section 3 applies to a re- 
stricted and specific class of transactions. There is no evidence 
elsewhere in the statute of an intent to except from its operation 
any commodities. The reference to patented commodities indi- 
cates rather an intent not to overlook any.* Although the Supreme 
Court has said that the rules applicable to patents under the 
“Anti-Trust Laws” do not necessarily govern copyrights,* the 
distinction is not material in this connection. 

In the second place there is no reason for reading copyrighted 
commodities out of Section 3, as there was for reading patented 
and copyrighted commodities to a certain extent out of the Sher- 
man Act. Assuming that the section applies to all commodities, 
it takes away no rights created by the patent or copyright laws. 
Those laws do not confer the right to make “tying contracts.” 
Whatever rights the owners of patents and copyrights had to 
make such contracts before the Clayton Act, were rights existing 
by virtue of the common law. A “tying contract” relating to 
patented commodities was upheld in New York Bank Note Co. 


® Johnson »v. Southern Pac. Co., 196 U. S. 1 (1904); State v. Standard Oil 
Co., 61 Ore. 438, 123 Pac. 40 (1912) ; Lewis’ Sutherland Stat. Cons., 2 ed., vol. II, 
P. 925. 

8 Scaggs v. Baltimore & Washington R. R. Co., ro Md. 268 (1856); Brown ». 
Buzan, 24 Ind. 194 (1865); Park v. Soldiers & Sailors Home, 22 Colo. 86, 43 Pac. 
542 (1896); Lewis’ Sutherland Stat. Cons., 2 ed., vol. II, p. 925. 

* The words were not in the draft of the Act originally reported to the House by 
Mr. Clayton from the Committee on the Judiciary. Report 627, 63d Congress, 2d 
Sess. to accompany H. R. 15657. 

% Bobbs-Merrill Co. v. Straus, 139 Fed. 155. 
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v. Hamilton Bank Note Co.,* but for the reason that the contract 
was not “unreasonable in its restraint of trade,” and not because 
the patents laws authorized such a contract. 

Section 3, therefore, given its fullest possible force, operates 
only outside the “inherent limitations” of the patent and copy- 
right monopolies. If it takes away any rights, they are common- 
law rights. If it produces any novel effects, it affects contracts 
relating to all commodities alike. The specific reference to patented 
commodities was not necessary to accomplish that result. 

The situation regarding Section 2 is somewhat, but not entirely, 
the same. Would that section, if applied literally and fully to 
patented and copyrighted commodities, trespass upon rights 
created by the patent and copyright laws? Those laws do expressly 
confer the right “to vend” productions. The right “to vend” has 
been interpreted to include the right to fix prices. The Supreme 
Court in Bement v. National Harrow Co. said: ** 


“The owner of a patented article can, of course, charge such price 
as he may choose.” 


Both before and since the Clayton Act he undoubtedly has had 
the right to “choose,” within certain limits at least, to charge one 
purchaser one price and another a different price. Is not this 
right, however, merely a common-law right which he has enjoyed 
in common with all other traders except common carriers and 
other persons charged with a public service? Is it not the same 
right described by the Circuit Court of Appeals in Whitwell v. 
Continental Tobacco Co.,** where it said, regarding a trader who 
was not dealing in patented or copyrighted commodities: 


“The right of each competitor to fix the prices of the commodities . 
which he offers for sale, and to dictate the terms upon which he will 
dispose of them, is indispensable to the very existence of competition. 

. They [the defendant and its employee] had the right to select their 
cosenen to sell and to refuse to sell to whomsoever they choose, 
and to fix different prices for sales of the same commodities to different 
persons. ” 

Unless the right to discriminate in prices is necessary to protect 
the patent or copyright monopoly, the owner of copyrights or 


% 180 N. Y. 280, 73 N. E. 48 (1905). 
37 186 U. S. 70, 93. 38 125 Fed. 454. 
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patents never has had any rights of this character greater than 
anyone else; the Sherman Act affected him exactly as it did all 
others in this respect, and Section 2 of the Clayton Act, if applied 
to him, does not infringe any of his statutory rights. _ 

Whether the patent and copyright monopolies include in their 
scope peculiar rights to discriminate in prices is, however, a ques- 
tion not yet completely answered by the courts. If they do, then 
to the extent of those peculiar rights there is the same reason 
for exempting patented and copyrighted commodities from the 
operation of Section 2 that there was in exempting them from the 
Sherman Act. Furthermore, by its terms the section only operates 
when the “effect of such discrimination may be to substantially 
lessen competition or tend to create a monopoly.”’ To the extent 
that the patent or copyright laws are the moving cause which 
produces this effect, the section, by its own language, is inopera- 
tive. 

Section 2, sill, applies to both patented and copyrighted 
commodities, but, like Section 3 and like the Sherman Act, it 
operates only outside of their “inherent limitations.” 

Our conclusions regarding the effect of the “ae Act can be 

summarized as follows: 
_ First: The Act in setting up the new test whether the effect 
of the transactions prohibited ‘may be to substantially lessen 
competition or tend to create a monopoly” does not change greatly, 
if at all, the old test of whether there was “unreasonable” or 
“undue” restraint of trade. The existence of a specific statute 
covering price discrimination and “tying contracts” will, however, 
cause such transactions to be scrutinized with care. 

Second: Sections 2 and 3 apply to both patented and copy- 
righted commodities. Section 3, at least, takes away no rights 
created by the patent and copyright laws, and Section 2 should 
be construed as operating only outside the scope of the mo- 
nopolies created by those laws. The insertion of the words 
“whether patented or unpatented” in Section 3 was unnecessary. 

Amos J. Peaslee. 


New York City. 
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THE ENGLISH MORATORIUM IN A NEUTRAL STATE. — The influence 
of the European war on neutral America has many interesting side- 
lights. One striking illustration of the interdependence of the commer- 
cial communities on both sides of the Atlantic is afforded by a recent 
dispute between New York merchants over the effect of the English 
moratorium, a sort of measure which prior to August, 1914, seems to 
have been unheard of in English and American law. An opinion was 
given by the Hon. Edgar M. Cullen, formerly Chief Justice of the New 
York Court of Appeals, to whom the matter was referred as arbitrator. 
In the Matter of the Arbitration Agreement between Lazard Fréres and L. 
Vogelstein & Co., 52 N. Y. L. J. 801. Before the war, a New York 
banking house made a loan of bills of exchange drawn upon its London 
correspondents. The borrowers agreed to refund three days before the 
maturity of the bills in London, at the then prevailing rate of exchange 
on London. The bills fell due after the outbreak of war, but the accept- 
ors did not take advantage of a moratorium which had been proclaimed,! 
and paid them at maturity. The question was whether the New York 
banker could hold the borrower liable on his contract at the extremely 
high rates of exchange then prevailing. 


1 This was the Royal Proclamation of August 2, 1914 (No. 1164). THe Postrone- 
MENT OF Payments ACT, ratifying the proclamation and authorizing them in the future, 
became law on August 3 (4 & 5 Geo. V, c. 11), the second time in English history 
a ; no has passed through all its stages and become law in a single day. 58 

759, 759- 
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It was held that he could. The acceptors, who had been supplied 
with funds to meet the bankers’ accruing obligations, were not bound 
to invoke the moratorium in order that. the borrowers might secure the 
benefit of a possibly lower rate of exchange in the future. 

No decision involving this point has been found in the rapidly in 
creasing number of reported English cases dealing with various Fn 
of the recent moratoria, but the result seems to be in seuathane with 
the spirit of the act. It was an emergency measure for the benefit. of 
debtors. They were not obliged to accept its privileges. Indeed, a 
moratorium proclamation subsequent to the one here in dispute ex- 
pressly provided that payments before the expiration of this special 
period of grace were not forbidden.* 


WIDER JURISDICTION FOR THE UNITED STATES SUPREME CourT. — A 
recent amendment to the Federal Judicial Code gives the Supreme 
Court jurisdiction to review all cases involving a federal right which have 
been carried to the state court of last resort for such questions.! Hith- 
erto the right of review in such cases has been limited to decisions ad- 
verse to the federal right. This is a significant victory for legal reform, 
won by the American Bar Association after a single-handed fight, with 
practically no assistance from the press.2 Congress was reluctant to 
extend the jurisdiction which had remained substantially without 
change since the Judiciary Act of 1789,3 but new conditions bringing new 
problems have supplanted those which gave rise to, the old rule, and it 
had become a positive obstacle to a just and uniform interpretation of 
the federal Constitution. 

The jurisdiction conferred upon the Supreme Court by the Judiciary 
Act was wide enough to restrain local jealousies and to preserve the newly 

created central authority from encroachment by the states. No more was 
necessary. If a state court in that day and generation sustained a 
federal right, it would be practically certain to prevail in the Supreme 
Court also. The denial of an appeal in such cases was a wise measure 
to prevent fruitless litigation. 

To-day the most important disputes arising under the Constitution 
no longer turn upon conflicts between the states and the national gov- 
ernment, but between the states and their own citizens. The state 


_ judiciary no longer harbors a local jealousy of central authority. But 


many state judges, clinging tenaciously to an outworn economic creed, 
are likely to regard as offending the Fourteenth Amendment humani- 
tarian legislation: which the Supreme Court would sustain if the case 


2 Proclamation of Sept. 30, 1914, s. 4. 58 Sol. J. 854. 
1 Pusiic Act No. 224; 63d Concress, SENATE BILL No. 94; Approved Dec. 
23, 1914, amending FEp. Jup. Cope of 1911, c. 10, § 237. 

* The measure was proposed in the report of a special committee of the American 
Bar Association in 1911, which was adopted without change by the Association. 
6 A. B. A. 462, 469, 48. It was passed by the Senate in the 62d Congress, but not 

“agg 37 A. B.A. 550, 564; 38 A. B. A. 547. 
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could be appealed.‘ Under the code as it stood prior to the recent 
amendment, no such appeal could be taken. This injustice was not 
certain to be removed even if the Supreme Court definitely affirmed the 
validity of a similar statute on appeal from the court of another state 
which happened to rule against the federal right. At least one state 
court expressly declared: “‘We are not bound by any obligation imposed 
upon us in the federal Constitution to uphold a state statute merely 
because, in the view of the Supreme Court of the United States, it is not 
unconstitutional.” 5 Thus the rule which has been superseded made 
possible a situation in which one “supreme law of the lan a” would have, 
permanently, a different meaning in different parts of the land. More- 
over, it was conceivable that the Supreme Court would never have a 
chance to pass upon legislation which all the state courts held invalid. 

The new amendment gives the Supreme Court a discretionary power 
to review by certiorari, or otherwise, decisions which sustain the federal 
right. If the decision is adverse to the federal right the losing party 
may still demand a writ of error from the Supreme Court as of right. 
The slight difference in procedure enables the court to free its calendar 
from dilatory appeals under the new jurisdiction, without impairing the 
position which is now assured to it as the final interpreter of the 
Constitution. 


Direct RECOVERY BY A CORPORATION FOR DAMAGE SUSTAINED AS 
STOCKHOLDER IN ANOTHER CORPORATION. — Can a shareholder, the 
value of whose stock had been depreciated by a wrongful reduction of 
the corporate assets, circumvent the long-established principle that a 
stockholder cannot sue for damage to his interest caused through injury 
to the corporation for which the latter has a right of action,' by show- 
ing that the wrongdoer was simultaneously violating a duty owed the 
shareholder in his individual capacity? This question received its 
first judicial consideration in a decision just handed down by the Ap- 
pellate Division of the New York Supreme Court. General Rubber Co. 
v. Benedict, 164 N. Y. App. Div. 332, 149 N. Y. Supp. 880.2 The 
plaintiff corporation was a large stockholder in another corporation, 
and defendant was a director of the former but not of the latter. With 


4 Many interesting examples of this have been collected by Professor W. F. Dodd 
in an article entitled, “The United States Supreme Court as the Final Interpreter of 
the Federal Constitution,” 6 Ill. L. Rev. 289. Cf. State ». Williams, 189 N. Y. ex 
(1907), with Muller v. Oregon, 208 U. S. 412 (1908); and People ». Orange, etc. Co. 

175 N. Y. 84 (1903), with Atkin v. Kansas, 191 U. S. 207 (1903). 
5 See McCollum v. McConaughy, 141 Ta. 172, 176, 119 N. W. 539, 540. 


1 Smith v. Hurd, 12 Met. (Mass.) 371, is the leading case. A stockholder, brought 
an action on the case against certain directors for negligently permitting the corporate 
assets to be wasted. A demurrer to the declaration was sustained. 

Other cases involving the same principle are Smith v. Poor, 40 Me. 415; Allen 2. 
Curtis, 26 Conn. 456; Converse v. United Shoe Machinery Co., 185 Mass. 422, 70 
N. E. 444; Niles ». Johnson, 69 N. Y. App. Div. 144, 74 N. Y. "Su p. 617, affirmed 
176 N. Y. 119, 68 N. E. 142. See 1 MorAwetz, CorPORATIONS, 2 << §§ 230, 566; 4 
THOMPSON, CORPORATIONS, 2 ‘ed., §§ 4550-1; 22 Harv. L. REV. 594. 

2 This case is more fully stated in this issue of the REVIEW, p. 427. The opinion 
was by Dowling, J., in which Scott and Hotchkiss, JJ., concurred. There was a dis- 
senting opinion by Ingraham, P. J., in which Laughlin, J., concurred. 
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defendant’s acquiescence and connivance the manager of the latter mis- 
appropriated a large part of its assets to the use of still another com- 
pany of which defendant and he were part owners. A demurrer was 
overruled to a complaint based on violation of defendant’s duty as 
director.’ 

The true purport of this adjudication appears from a review of the 
reasons underlying the rule of Smith v. Hurd.*| Where the corporation 
has been injured, it is primarily for its directors to proceed against the 
wrongdoer, but should they fail to act, the shareholder has his ultimate 
remedy by a bill in equity to require the assertion of the corporate 
right. a Although the shareholder has suffered indirect harm to the 
value of his stock, if it was through negligence of the defendant, as in 
Smith v. Hurd, he has no cause of action in his own name, because the 
law of torts does not recognize as a basis for recovery indirect negligent 
injury of this sort through direct damage to a third person.6 But 
where, as in the principal case, the indirect injury is intentional, ordi- 
nary principles of tort liability would seem to afford direct relief.’ 
Yet a universal exception is to be found where a tortfeasor inter- 
feres with a debtor’s assets to the detriment of creditors. In such 
cases the sole. cause of action is in the debtor.’ This qualification is 
attended by eminently desirable results of convenience. Not only 
would each petty creditor with his trivial claim be a potential litigant, 
but also the estimation of damages in a given suit would necessitate 
adjudicating the extent and sufficiency of the claim of all individual 
creditors who might have participated in the assets destroyed. In 
corporation cases the reasons for making an exception are equally cogent, 
for not only might each holder of a single share sue for any wrongful 
depr€ciation, however trifling,® but, inasmuch as the rights of creditors 


3 At the outset it is best to concede that there was a violation of defendant’s duty 
as director in not notifying plaintiff. The dissent intimates that the director’s duty 
did not extend to plaintiff’s interest in this subsidiary corporation. This view, it is 
_ submitted, places too low an estimate upon the duties of directors. Business morality 
demands that all a corporation’s interests be protected. On the question of a direc- 
tor’s duties arising out of his fiduciary position, see 1 MORAWETz, CORPORATIONS, 
2 ed., §§ 516 et seg.; 2 THOMPSON, CORPORATIONS, 2 ed., §§ 1215-22. 

Supra, n. I. 

5 With reference to bringing a shareholder’s bill, see 1 MoRAWETz, CORPORATIONS, 
2 ed., §§ 240-1; 4 THompson, CorPoRATIONS, 2 ed., §§ 4553-0; 22 Harv. L. REv. 
594. Hawes v. Oakland, 104 U. S. 450; Smith ». ’ Poor, supra. 

6 See 28 Harv. L. REV. 307. 

7 See ibid. It would seem incontrovertible that the wrongdoer in misapplying 
the corporate funds must have had in mind, and intended, a depreciation in the value 
of the shares. 

8 Lamb »v. Stone, 11 Pick. (Mass.) 527; Bradley v. Fuller, 118 Mass. 239; Adler v. 
Fenton, 24 How. (U. S.) 407; Klous v. Hennessey, 13 R. I. 332 

® This reason alone would not explain the cases denying relief to a sole shareholder. 
Fitzgerald v. Missouri Pacific Ry. Co., 45 Fed. 812; Randall v. Dudley, 111 Mich. 
437, 69 N. W. 729; Cutshaw v. Fargo, 8 Ind. App. 691, 34 N. E. 376, 36 N. E. 


50. 

Shaw, C. J., in Smith ». Hurd, supra, 383, says, “If an action can be brought by 
one stockholder, it may be brought by the holder of a single share; so that for one and 
the same default of these directors, thirty-five hundred actions might be brought. If 
it may be sustained by proof of an act, or series of acts, of carelessness, neglect, and 
breach of duty, in managing the affairs of the bank, by which the whole value of the 
stock is destroyed, it may, on the same principle, be maintained on any act or instance 


| 
} 
| 
| 
| 
i 
| 
a 
H 
| 
| 
| j 
} 


NOTES 4II 


are paramount to the shareholder’s interests,!° the merits of each claim 
against the corporate assets would have to be collaterally determined 
to ascertain how much, if any, plaintiff has been damaged. In short, 
a thorough accounting of the corporation’s finances would be in order. 
On the other hand, let the corporation itself sue, and the amount re- 
covered be paid into its treasury: procedure will be simple, and the 
= equitable. This alone should be sufficient relief for the stock- 
older. 

Nevertheless, if by reason of some collateral facts the shareholder is 
independently entitled to legal protection against this indirect harm, 
should that enable recovery for injury which primarily affects the 
property of another legal unit? The Appellate Division gives an affirm- 
ative answer where the shareholder is independently entitled by virtue 
of the relationship of corporation and director, which imposed a duty 
on the director not to connive at waste of assets of another corporation 
in which the plaintiff is a shareholder. Analogous cases would be those 
of cestwi and trustee, agent and principal, and cases where the director 
expressly contracted with a stockholder not to waste corporate assets. 
Yet do not considerations of convenience continue to operate against 
recovery? The same comprehensive financial investigation would be 
necessary to ascertain this plaintiff’s award. Likewise nothing could 
deter actions by such other shareholders as could invoke the benefit 
of the doctrine of this case, or by the subsidiary corporation itself in 
its own right based on defendant’s connivance in the defalcation, cer- 
tainly on behalf of creditors and uncompensated shareholders, if not 
for the whole extent of the wrong.” 

The principal case thus presents circumstances to which the rule of 
Smith v. Hurd could profitably be extended. Perfect justice would be 
attained with relative facility by requiring that the plaintiff make the 
subsidiary corporation a party in any action he brings, and thus its 
rights, and consequently the derivative rights of shareholders and 
creditors, would be fully and at once adjudicated. ‘These considerations 
would not apply, however, to circumstances less fortunate for the sub- 
sidiary corporation under which it would be remediless against this 
defendant; as, for instance, had he merely acquiesced, instead of col- 
luded, in the misappropriation. As the plaintiff would then have no 
derivative redress, it would be unjust not to determine the defendant’s 
liability to him in a direct action, and the difficulty of computing damages 
should not be heard in defense.” 


of such negligence, by which the shares are diminished in value fifty, ten, five, or one 
per cent. 

10 Cf. 2 MoRAWETz, CORPORATIONS, 2 ed., §§ 818 ef seq.; 4 THompson, CorPpora- 
TIONS, 2 ed., §§ 4990 et seq. 

11 Shaw, C. J., in Smith v. Hurd, supra, 386: “It is obvious to remark that a judg- 
ment in favor of one stockholder would be no bar to an action by a creditor, nor a 
judgment by both, to an action by the corporation.” 

12 Tt would seem that as an essential element of his complaint plaintiff should aver 
facts establishing the non-liability of defendant to the subsidiary corporation. Should 
defendant make a bond fide denial of such non-liability, the proper procedure apparently 
would be for the court to stay plaintiff’s suit until the corporate right be asserted and 
tested against defendant. If judgment should be against defendant, this suit would 
be dismissed. If in his favor, this suit would proceed. , 
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RicGHT TO A NEW TRIAL AFTER THE EXPIRATION OF THE TERM. — 
Where a man has been convicted of a crime, and later-discovered evi- 
dence tends to show that his conviction was improper, either on the mer- 
its, or because the jury was prejudiced, one would naturally suppose 
that he would be granted a new trial. A recent decision of the United 
States Supreme Court, however, declares that unless the request for a 
new trial was madeé before the expiration of the term at which the judg- 
ment of conviction was entered, this relief is impossible. United States 
v. Mayer, 235 U.S. 55.' In that case, after the end of the term, it was 
discovered that one of the jurymen who served at the trial had been 
prejudiced against the defendant. It was nevertheless held that a new 
trial could not be granted, since with the expiration of the term the court 
had lost all control over the judgment. 

Unquestionably, the general rule at common law was that a judgment 
could not be altered by the court which granted it after the expiration 
of the term at which it was granted.? To this rule the law recognized 
but three exceptions. Clerical errors could be corrected at any time.* 
By a writ of audita querela, relief might be had against the consequences 
of a judgment on account of some matter of defense, which had arisen 
since its rendition, and which could not have been taken advantage of 
otherwise. Writs of error coram nobis were allowed to bring to the at- 
tention of the court errors of fact in the procedure not appearing on the 
face of the record, unknown to the court, and which if known in season 
would have prevented the judgment.’ These writs were generally lim- 
ited to situations where, unknown to the court, one of the parties to the - 
judgment had died before it was rendered, or was an infant, a feme 
covert, or insane. Thus, where the grounds for the relief asked were 
newly discovered evidence or partiality of the tribunal, the law afforded 
no remedy.’ In such cases, however, equity in its jurisdiction to enjoin 
judgments obtained through fraud, accident, or mistake would compel 
a new trial at law to prevent an inequitable use of a legal right. Modern 
statutes have to some extent remedied this defect in the law by providing 
that within a prescribed time, generally one, two, or three years after 


1 For a statement of the case, see p. 434 of this issue of the REvIEw. 

2 Bank of United States v. Moss, 6 How. (U. S.) 31; Ex parte Sibbald, 12 Pet. 
(U. S.) 488; Phillips ». Negley, 117 U. S. 665. Back, JUDGMENTS, § 306; FREEMAN, 
JupcmeEnts, § 96. The somewhat elusive reason given for this rule was that “during 
the term, the record remaineth in the breast of the judges; but when the term is past, 
then the record is in the roll and admitteth no alteration, averment, nor proof to the 
contrary.” Co. Lirt., 260 (a). 

3 Philips v. Smith, ’r Stra. 136. This is not a true exception, since the judgment 
is not altered. The record alone is altered, to make it conform to the judgment in 
fact rendered. 

4 3 Bi. Com., 405, 406; see Avery v. United States, 12 Wall. (U. S.) 304. 

5 United States ». Plumer, 3 Cliff. 28; Adler v. State, 35 Ark. 517; State v. White, 

75 Mo. App. 257; see Asbell 2. State, 62 Kan. 209. 

* See Brunsen v. Shulten, 104 U. S. 410, 416; Adler ». State, supra; Howard ». 
State, 58 Ark. 229. The more summary method of procedure by motion has now 
generally taken the place of these old forms. See Harris ». Hardeman, 14 How. (U. S.) 
3343 3 BL. Com., 406; FREEMAN, JUDGMENTS, § 94 

7 Since the error was not in the record, no aid ae be obtained from a higher court 
by appeal or otherwise. 

8 Tovey v. Young, Prec. Ch. 193; Platt ». Lag 80 Fed. 192; ane Ins. 
Co. »v. Hodgson, 7 Cranch (U. S.) 332; 4 Pomeroy, Ea. Jur., 3 ed., § 13 
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the entry of the judgment, the court may on motion grant a new trial 
on various grounds, generally including prejudice of the jury and newly 
discovered evidence.* But since these statutes do not as a rule cover 
criminal cases,'° and since equity has always refused to interfere in 
criminal cases where no property rights are involved," the defendant in 
the case under discussion is without redress. His only hope lies in a 
pardon. This is obviously an inadequate and cumbersome remedy.” 
The executive has not the proper procedure for hearing and determining 
the merits of the question. From the point of view of the defendant, 
it is unjust, since he has the burden of proving his innocence to the ex- 
ecutive, whereas, until justly convicted, he should be entitled to a pre- 
sumption of innocence. And, further, he is denied an opportunity to 
_ prove that he has been unjustly accused. From the point of view of the 
state, the defendant should not be set at liberty until an impartial jury 
has acquitted him on the merits of the case. Thus the granting of a new 
trial can alone secure the rights of all parties. 

Moreover, in this respect a sharp distinction should be noted between 
civil and criminal cases. In the former, it is clearly to the interest of 
the community that there be a definite time after which a judgment 
cannot be altered. Otherwise title to property would be insecure, and 
business would be unreasonably hampered. In criminal cases, on the 
other hand, no property rights can be prejudiced by altering the judg- 
ment at any time. The state is simply exacting punishment, and the 
life and liberty of the accused are at stake. It indeed seems a very mock- 
ery of justice to deny relief to one thus unjustly convicted on the mere’ 
technicality that the term has expired.“ This gap in the law has been 
supplied in England by a statute creating a separate court for criminal 
appeals and giving to it a wide discretion in granting new trials at any 
time and on any grounds." It is submitted that such legislation reaches 
an eminently satisfactory result, and should be followed in the United 
States. 


Tue Five Per Cent Case AGAIn.— Seemingly, rate problems, like 
the heads of the Hydra, are no sooner disposed of than they return two- 
fold to plague their assailant. Upon a rehearing of the Five Per Cent 
Rate Case the Interstate Commerce Commission have modified their 
original decision. The Five Per Cent Case, 32 1. C. C. 325.1 The Com- 


® See 4 penne, Ea. Jor. ., 3 ed., § 1365; Fuller v. United States, 182 U. S. 562; 

Ky. Cones, § 344; Burns’ ANNOTATED IND. StaTuTES, §§ 585, 587, "580. 
© See Klink 9. People, 16 Colo. 467; Howard v. State, supra. 

1 Kerr v. Corporation of Preston, 6 Ch. D. 463; Portis v. Fall, 34 Ark. 375; see 
I a Eg. Jur., 3 ed., § 197. In a few exceptional cases, equity has interfered 
=| —— ’ proceedings to protect property rights. Iron Works »v. French, 12 Abb. 

C. 44 

See State, 85 Ind. 318. 

% Where the grounds for relief were known at the time judgment was entered, a 
limitation on the time within which to bring the motion may be perfectly just. 

4 7 Edw. VIL., c. 23. 


1 Cf. The Five Per Cent Case, 31 I. C. C. 551. For a résumé of this first decision, 
see 28 Harv. L. Rev. 97. On September 19, 1914, the Commission ordered, “That 
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mission cannot properly be said to have reversed itself, for, as they 
point out, the events which have occurred since the original decision 
present a new situation. In the face of that situation the majority of 
the Commission deemed it necessary to extend the relief granted in the 
original decision. This they have done by extending the authorization 
of a five per cent increase in freight rates, there accorded only to the 
roads in Central Freight Association territory,? to the entire territory 
east of the Mississippi and north of the Ohio except the New England 
states. And, whereas certain classes of freight were excepted from 
the operation of that decision, the only exceptions now made are rail- 
and-lake rates, rates on bituminous and anthracite coal, coke, and iron 
ore, and rates already fixed by unexpired orders of the Commission.‘ 
The rates on cement, starch, brick, tile, clay, and plaster, specially 
excepted from the prior increases, are now subject to a five per cent in- 
crease throughout this territory. 

It will be recalled that in their original report the Commission were 
unanimous in the opinion that the revenues of the railroads in official 
classification territory were insufficient, but that the majority of the 
Commission were of the opinion that, except as to the roads in Central 
Freight Association territory, a horizontal increase in freight rates was 
neither a necessary nor proper remedy for the situation, and they sug- 
gested ten other sources of additional revenue for the petitioning car- 
riers.5 The considerations which prevailed upon a majority of the Com- 
mission to alter this decision were, first, the fact that the needs of the 
railroads were greater than had been anticipated, as evidenced by sub- 
sequent returns; second, the increased difficulties in the way of meeting 
these needs occasioned by the European war; third, the fact that the 
remedial measures suggested by the Commission in July were not adapted 
to meeting such a sudden contingency. 

The completed returns for the fiscal year ending June 30, 1914, showed 


further hearing in said cases be, and is hereby, granted; said hearing to be limited to 
presentation of facts disclosed and occurrences originating subsequently to the date 
upon which the records previously made in these cases were closed.” 

2 That part of the United States lying between the Ohio River and the lakes from 
the Mississippi to the Atlantic seaboard is known as official classification territory. 
For rate purposes it is divided into three sections: the New England states; the terri- 
tory between the Atlantic seaboard and Buffalo and Pittsburg, known as trunk line 
territory; and the territory from Buffalo and Pittsburg to the Mississippi, known as 
Central Freight Association territory. 

3 Intra-territorial rates in New England were already being cared for by a thorough 
readjustment of interstate and intrastate rates carried out with the approval of the 
various state commissions in that territory. The only authorized increases in New 
England, therefore, were such as might be necessary to preserve the existing differen- 
tials between New England points and points in trunk line territory. The authorized 
increases in official classification territory generally were not confined to intra-terri- 
torial rates, but extended also to joint rates between official classification territory and 
outside points, provided no increase should exceed five per cent of the official classifi- 
cation carrier’s portion of the rate. By a supplementary order the Commission has 
also permitted the railroads to increase some rates more than five per cent where 
necessary to preserve existing differentials. . 

4 The rates here enumerated had either been recently increased, or proposed in- 
xg 2 were under consideration by the Commission in other proceedings. See 32 
5 See 31 I. C.C. 551; 28 Harv. L. REv. 97. 
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the net operating revenues of the railroads in official classification terri- 
tory to be lower than in any year since 1908, while the property invest- 
ment had increased by over $1,300,000,000 since that year. And the 
additional returns for the succeeding months of July, August, and Sep- 
tember showed that the downward trend of revenues had by no means 
run its course. 

The blow which the war in Europe struck our industry and commerce 
is too well known to need amplification here. The railroads in official 
classification territory must refund loans aggregating over $500,000,000 
within the next three years. In view of the enormous European in- 
vestment in American railroads, and the effect which this great war 
must have upon the amount of capital available in the next few years 
and the rate of interest which it will command, it can scarcely be doubted 
that these railroads must suffer severely from the effects of that conflict. 

The dissenting commissioners were not inclined to quarrel with these 
findings, but they doubted the legality and propriety of the Commis- 
sion’s changing its original decision because of them. Their attitude 
was, briefly, if this increase was unreasonable in July when the railroads 
admittedly needed increased revenue, how can the fact of a war in 
Europe and the fact that the needs of the railroads are greater than had 
been anticipated make this increase reasonable in December? Com- 
missioner Harlan was inclined to the opinion that the Commission had 
no legal right or power to be governed in its regulation of rates “by con- 
ditions presumably temporary in their nature.” ® 

However this may be, it would be unfortunate in the extreme if the 
Commission had no power to afford temporary relief to the railroads in 
an emergency. The real danger, as pointed out by both Commissioners 
Harlan and Clements,’ is that this temporary relief will be hailed (as, 
indeed, it seems to have been hailed by many financial journals) as a 
permanent dispensation and the real remedies urged by the Commis- 
sion in its original decision cast aside. No sensible merchant, who 
found his profits steadily declining, would think of making a blanket 
increase of five per cent in the prices of all his wares. The only perma- 
nently efficacious remedy for the general railroad situation would seem 
to be a thorough revision of rates and redistribution of charges, with an 
increasing attention to economy and efficiency in railroad management.*® 
By these means alone can the Hydra’s wounds be cauterized and the 
Herculean task accomplished. 


Mriitary TRIALS OF CIVILIANS IN TIMES oF PEACE. — Not long ago 
a storm of justifiable protest arose at the action of military author- 
ities in West Virginia in trying and sentencing rioting strikers be- 
fore military tribunals, without jury. The fact that this action was 


© See 32 I. C. C. 325, 335. 

7 See 32 I. C. C. 325, 335. 

8 Public hearings will commence this month upon a petition for a general increase 
of rates by the roads west of the Mississippi River. But the western roads are not ask- 
ing for a horizontal increase in all rates, but propose a general overhauling of rates with 
advances ranging from two to thirty per cent according to traffic conditions. 
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upheld ! by the Supreme Court of that state renders a recent Montana 
case peculiarly welcome. The latter case declares that while the exi- 
gencies of the situation as determined by the governor warranted 
the summary arrest and detention of persons guilty of rioting or 
likely to foment trouble, the military authorities were without con- 
stitutional power to establish courts and try offenders, and that 
sentences thus imposed were invalid. Ex parte McDonald, In re 
Gillis, 143 Pac. 947. 

Military tribunals are of two kinds, courts martial and military com- 
missions.? The former are created by act of Congress with jurisdiction 
limited to the trial of offenses against the Articles of War and other 
enactments passed for the government of the army and navy. They 
are without power over civilians.* Military commissions derive their 
sanction from the laws of war, and are organized to administer military 
justice in cases not provided for in the Articles of War.‘ Civilians are 
amenable to their jurisdiction when enemy territory, or domestic ter- 
ritory having temporarily the same status owing to the politically organ- 
ized rebellion of its inhabitants, is placed under military government ° 
_ during hostile occupation. Such persons are protected by no con- 
stitutional guaranties.’ Civilians may also become amenable to mili- 
tary courts when so-called martial law or, better, martial rule, is in- 
augurated under the war power in domestic territory which is the actual 
theater of war. The power to govern such territory with the military 
seems to be a necessary implication from the power to wage war.® 

But martial law or martial rule established by the chief executive of 
a sta.e for the suppression of internal disorder presents a different situa- 
tion. It has been asserted by eminent authority that the existence of 
martia\ rule under such conditions gives the military no greater powers 
than those ordinarily possessed by peace officers.® However, it seems 
settled that the existence of such martial rule does change the normal 
legal situation and warrant the use of methods more summary than are 


1 State v. Brown, 71 W. Va. 519, 77 S. E. 243. Weare unable at this time to agree 
with the incidental approval given this case in 26 Harv. L. REv. 636. The discussion 
then was devoted principally to another question. 

2 See Davis, Miuitary Law, 3 ed., 307. 

3 Except to a very limited extent, see ibid. pp. 42, 46. 

* See ibid. pp. 307 ff. 

5 Military jurisdiction is divided into military law, which governs the army and 
navy; military government, which is imposed upon territory under hostile occupa- 
tion; and martial law, which denotes the exercise of the military power over domestic 
territory when called forth by necessity. See the concurring opinion of Chief Justice 
Chase in Ex parte Milligan, 4 Wall. (U. S.) 2,141. ‘Martial law” is perhaps a mis- 
leading term. The meaning is better expressed by “martial rule.” See Davis, 
Miuitary 3 ed., 300. 

6 See Davis, Mititary Law, 3 ed., §§ 300 ff. 

7 2 WitLoucpBy, THE CONSTITUTION, § 720, 721, 732. 

8 See Ex parte Milligan, supra, p. 127. It has been forcibly argued that no war- 
time necessity, however great, can authorize the trial of civilian offenders on domestic 
territory. by military courts. See 12 Cor. L. REv. 529, 537. In England martial 
law may thus be extended to territory threatened but not yet in the war zone. See 
Ex parte Marais, [1902] A. C. 109. 

® See Sir Frederick Pollock in 18 L. Quart. Rev. 152; Henry Winthrop Ballan- 
tine in 12 Cor. L. REv. 529, 534; Franks v. Smith, 142 Ky. 232, 134 S. W. 484; Ela 
v. Smith, 5 Gray (Mass 121. 
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available to the ordinary guardian of the peace. Thus the order of a 
superior officer will under certain conditions justify a homicide other- 

wise criminal.!° And persons may be arrested and detained indefinitely 
ona the existence of the disorder merely as a preventive measure, 
without criminal indictment or charge." But it is one thing to hold 
that the existence of a state of extreme lawlessness and disorder brings 
such procedure within the meaning. of due process of law, and quite 
another to recognize that because of such necessity, however great, the 
executive may, in the exercise of an uncontrolled discretion, entirely 
suspend the constitutional guaranty of trial by jury and subject the 
lives and liberties of citizens to the summary jurisdiction of military 
courts. Law enforcement as an end cannot justify a suspension of the 
most fundamental law. Where the local courts are open, such procedure 
does not seem essentially different from that condemned by the United 
States Supreme Court in a somewhat similar case,” but it is submitted 
that the Montana court is correct in holding that the availability of 
the local courts is immaterial. While necessity may authorize a great 
enlargement of executive power within its field, it is difficult to support 
such executive usurpation of judicial power expressly lodged in another 
department. Moreover there seems to be no necessity for the imme- 
diate trial of offenders who may be imprisoned until their cases can later 
be brought before the proper tribunal. Nor can the West Virginia 
procedure be justified under the laws of war, first because the laws of 
war are only applicable where a state of organized rebellion exists, and 
second because the power to declare war is vested exclusively in the 
federal government.“ The existence of martial rule is justified only 
by its necessity for the preservation of the peace. It is to restore and 


not to become a substitute for civil authority; and a practically un- 
limited power of arrest and detention seems to afford means amply 
sufficient to bring about this result without further violation of the 
supremacy of the civil over the military power.” The recent utterance 
of the Montana court affords a salutary answer to the subversive doc- 
trine so recently enunciated in West Virginia. 


STATUTORY DISCRIMINATIONS AGAINST NEGROES WITH REFERENCE TO 
Putian Cars. — A new phase of the Jim Crow question has been pre- 
sented by statutes which allow railroads to provide sleeping cars, chair 


10 Commonwealth v. Shortall, 206 Pa. St. 165, 55 Atl. 952. 
11 In re Boyle, 6 Idaho 609, 57 Pac. 706; Im re Moyer, 35 Colo. 159, 185 Pac. 190; 
Moyer v. Peabody, 212 U. S. 78. 
@ Ex parte Milligan, supra, where it was said that military trial in time of war could 
never be warranted in uninvaded domestic territory where civil courts were sitting. 
% The distinction between mere riot or insurrection and organized rebellion which 
ag og - a state of public war is clearly drawn in The Prize Cases, 2 Black (U. S.) 
35, 72, 007. 
4 2 WILLOUGHBY, THE ConstiTuTION, §§ 730, 714. 
* CooLEy, CONSTITUTIONAL LiwiTATIONS, 7 ed., p. 435; and see also a learned 
— on the subject of this note in 5 JouRNAL OF CRIMINAL Law AND CRIMINOLOGY, 
71 
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cars, and dining cars for white passengers without supplying like cars 
for negroes.’ In a recent case the United States Supreme Court inti- 
mated that such a statute is unconstitutional, even though it be shown 
that there is not a sufficient demand among negro passengers to warrant 
the providing of such accommodations for them. McCabe v. Atchison, 
Topeka & Santa Fe Ry. Co., 235 U.S. 151.? 

As a general proposition, any discrimination based on color, the re- 
sult of state as distinguished from individual action, may, under the 
Fourteenth Amendment, be eradicated by the federal courts.* But the 
notion of just what constitutes discrimination at any given time is a 
variant chiefly determined by an equally unstable public opinion. At 
the close of the Civil War the prevalent idea regarded the mere segre- 
gation of the negro, in public conveyances, as discrimination. And this 
attitude was reflected in the courts. Of later years, however, mere 
separation is not regarded as discrimination; accordingly, the so-called 
Jim Crow statutes, making compulsory the segregation of negro pas- 
sengers in common carriers, are upheld. The theory is that classifica- 
tion is not discrimination; * that equality before the law does not involve 
the right to occupy identical conveyances; ” and that such statutes are 
reasonable police regulations designed for the mutual comfort and se- 
curity of both races. Regarded abstractly, the Jim Crow statutes do 
secure equality before the law. If the car reserved for white passengers 
is closed to negroes, the converse is likewise true. Yet it is questionable 
whether this kind of equality is that which the Fourteenth Amendment 
was intended to secure.® In practice, these classifications are always 
imposed by the white race; and the motive is admittedly the avoidance 
of the black race. Since this purpose is accomplished, the technical 
equality before the law held out to the negro partakes somewhat of the 
nature of a sop. Perhaps this is the best the law can do. On its face it 
promises equality, but it cannot change the feelings of the people.’ 
At least the law can enforce this standard of apparent equality. Hence, 
if certain classes of one race are allowed to ride with the other, like ex- 
emptions must be made in regard to the other race." Moreover, stat- 
utes allowing separate conveyances must require that these be equal in 


1 Rev. Laws, OK1A., 1910, §§ 860 ef seg.; KrrBy’s or Ark. Star., § 6625; 
3 McEacain Tex. Crv. Stat., ann. art. 6750. 

2 Mr. Chief Justice White, Mr. Justice Holmes, Mr. Justice Lamar, and Mr. Justice 
McReynolds impliedly dissent. For a statement of the case, see RECENT CASES, p. 425. 

3 See the Civil Rights Cases, 109 U. S. 3, 13. 

* See Railroad v. Brown, 17 Wall. (U. 53 445, 452. In some of the northern states 
this attitude continued for some years later. See Ferguson v. Gies, 82 Mich. 358, 363, 
46 N. W. 718, 720 (separation in restaurant). 

5 Plessy v. Ferguson, 163 U. S. 537; Ohio Val. Ry.’s Receiver v.. Lander, 104 Ky. 
431, 47 S. W. 344, aff’d 882; Morrison v. State, 116 Tenn. 534, 95 S. W. 494; Log- 
wood v. Memphis & C. R. Co., 23 Fed. ae. 

6 See Morrison ». State, supra, p. 546 

7 See Logwood ». Memphis & C.R. Co., supra, p. 319. 

8 See Ohio Val. Ry.’s on v. Lander, supra, p. 444. See Gaines v. Seaboard 
Air Line Ry., 16 I. C. C. 471, 

® See Sec. 1 of the Civil Rights Bill of “ 18 U.S. Stat. at L., 335. See Har- 
lan’s dissent in Plessy v. Ferguson, supra, p. 5 

10 See West Chester & Philadelphia R. Co. a. “Miles 55 Pa. St. 209, 213. 

1 State v. Patterson, 50 Fla. 127, 39 So. 398 (statute exempting negro nurses in 

charge of white children held unconstitutional). 
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all points of comfort and convenience.” The same principles appear 
applicable to Pullman and other sleeping cars, for if these luxuries are 
provided, they are open to all passengers without discrimination as much 
as ordinary coaches. In the recent case before the United States Su- 
preme Court, the argument in favor of the statute was based upon the 
comparatively negligible demand for Pullman accommodations by negro 
passengers. But the demand which such cars are installed to meet is 
created by the traveling public. If the demand is sufficient to warrant 
the furnishing of Pullmans at all, to exclude however minute a portion of 
that public simply because of color seems to be sheer discrimination. The 
dictum of the majority in the principal case therefore appears correct. 

If then these statutes are unconstitutional, it would seem that a 
practical problem of some difficulty faces those states which desire seg- 
regation of the races in Pullmans. To require the railroad to duplicate 
its Pullman accommodations in the face of a considerable financial loss, 
because of the little or no demand for “black” Pullmans, although a con- 
siderable white patronage existed, would savor strongly of a deprivation 
of property without due process of law. So if the Jim Crow laws apply 
to Pullmans, the railroad would seem justified in refusing such service 
until the demand was sufficiently great to make feasible the installation 
of separate cars at at least a nominal profit. But in many cases the whites 
would then not be properly accommodated, and the railroad would be 
losing profits which the traffic was willing to pay. Thus the railroads 
may be induced to offer a practical solution of the difficulty by parti- 
tioning off for negroes a portion of the same Pullman coach sufficient to 
meet what small negro demand arises. Even if segregation laws are 
not applied to Pullmans, if we assume a public opinion which finds ex- 
pression in such statutes, the railroads’ problem is still to segregate the 
negro or lose entirely its white patronage. It seems, therefore, that al- 
though the situation may be handled by statute, a desire for the profits 
of this white patronage would be a sufficient incentive to cause the 
southern railroads on their own initiative to devise, even more effec- 
tively, ways and means for a practical solution.” 


THE INTERSTATE COMMERCE CoMMISSION’S ANNUAL REPORT. — 
The dramatic conflict of large economic forces centering in the recent 


1 Cf. Murphy v. Western & A. R. R. 23 Fed. 637, 639; Gray v. Cincinnati Southern 
R. Co., 11 Fed. 683, 686. ; 

% Nevin v. Pullman Palace-Car Co., 106 Ill. 222; see Pullman Palace-Car Co. 2. 
Lawrence, 74 Miss. 782, 802, 22 So. 53, 57. : 

M4 See Smyth v. Ames, 169 U. S. 466, 526. 

4 A complication not directly presented by the principal case is the application of 
the interstate commerce clause to Jim Crow statutes. This question is usually avoided, 
as it was here, by construing the statutes as including intrastate passengers only. 
Louisville, N. O. & T. Ry. v. State, 66 Miss. 662, 6 So. 203; Chesapeake & O. Ry. 2. 
Kentucky, 179 U. S. 388. But the recent decision in the Shreveport Rate Cases, 234 
U. S. 342, 28 Harv. L. REv. 34, 294, would seem to have a bearing on the question. 
If the negro traveling to A., which is across the state line, is exempted from the 
Jim Crow statutes, may he not prefer A., as a trading center, to B., which is within 
the state? Thus, though only a regulation of intrastate travel, it might well interfere 
with interstate regulations. : 
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railway rate controversies before the Interstate Commerce Commission 
has focused attention on this branch of the Commission’s work.! The 
extent and diversity of its routine activities, however, are often 
overlooked in public discussion. Yet they involve administrative, 
judicial, and legislative problems of great complexity and legal sig- 
nificance. As summarized in its last annual report,? they show in a 
striking manner how important a place in the machinery of our fed- 
por = of jurisprudence the Interstate Commerce Commission has 
achieved. 

The duty to serve the public without discriminating between place, 
person, or class is fundamental in the modern conception of a common 
carrier; and much of the Commission’s labor is devoted to enforcing 
this duty. Congress has forbidden discrimination in general terms; * 
the Commission must decide whether a given tariff is in fact discrimina- 
tory.* Congress has decreed that no carrier shall depart from published 
tariffs; ® the Commission must decide whether, in a particular instance, 
money collected in accordance with the published tariffs should be re- 
funded because, for one cause or another, the charge was unreasonable.® 
Congress has declared that no railroad shall charge less for a long haul 
than for a shorter haul included therein;’ it has given the Commission 
power, in special cases, to allow exceptions to this rule. The Commis- 
sion’s task, in part legislative and in part judicial, requires it to solve a 
tangled conflict of economic interests, to balance broad principles of 
social and commercial policy, and to apply the resultant to a set of 
business facts of a complexity that often baffles analysis. Aside from 
these duties, the Commission is charged with the important administra- 
tive task of ferreting out the still persistent rebate evil. Fifty-eight 
indictments, — twenty against carriers and thirty-eight against ship- 
pers, passengers, or other parties, — were found during the eleven 
months covered by the report, based on evidence submitted to prosecut- 
ing attorneys by the Commission. Sending less-than-carload ship- 
ments at carload rates, billing goods to fictitious destinations, false 
classification of shipments, leasing of terminal facilities to shippers at 
less than cost, “official graft” of various hues and kinds, and what the 
Commission aptly terms “smokeless rebates” in the form of excessive 


1 The findings of the Commission in the so-called Five Per Cent Case, 31 I. C. C. 
551, 32 I. C. C. 325, are discussed in 28 Harv. L. REv. 97, and in this issue of the 
REVIEW, Pp. 413. 

2 TWENTY-EIGHTH ANNUAL REPORT OF THE INTERSTATE COMMERCE COMMISSION, 
issued Dec. 10, 1914. Owing to a change in the date of issue, the report covers only 
the eleven months from Dec. 1, 1913, to Oct. 31, 1914. 

—— 2 and 3 of the Act To REGULATE CoMMERCE (1887), 24 U. S. Stat. 
AT L., 379. 

* This question was involved in most of the 882 complaints on the Commission’s 
“formal docket” adjudicated during the eleven months covered by the report, and 
in many of the 7,600 informal complaints adjusted by correspondence. 

5 Erxins Law (1906), 34 U.S. Stat. at L., 586. 

® The Commission disposed of 5,604 applications involving this question during the 
eleven months of the report. 


™ Fourth section of the Act TO REGULATE COMMERCE, supra, as amended by Sec. 
8 of the MANN-Etxins Act (1910), 36 U. S. Stat. at L., 547. 

8 The Report mentions 1,086 orders issued by the Commission under this section. 
See especially Fourth Section Violations in the Southeast, 30 I. C. C. 153. 
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allowances on damage claims,® are some of the ingenious subterfuges 
enumerated in the report by which shippers have sought to defraud 
carriers, or carriers to favor individual shippers. The enumeration 


shows that what has been described as “the most prolific source of evil 


known in transportation,” '° is unfortunately not yet a thing of the past. 

Rivaling in importance the duty not to discriminate, is the obligation 
imposed on carriers to make reasonable provision for the safety and 
welfare of patrons and employees. In recent years, this general com- 
mon-law duty has become more and more crystallized by legislation into 


a specific duty, under pain of prosecution, to maintain certain fixed 


standards of equipment and management. The Commission endeavors 
to enforce these standards, by searching for violations of the various 
regulating statutes and referring the collected data to prosecuting 
officials; !" by investigating train accidents and reporting causes and 
suggesting cures; * and by informally pointing out to railroad officials 
defects in equipment where prosecution is deemed inadvisable. Since 
1911, also, a nation-wide system of boiler inspection has been con- 
ducted by the Commission, with gratifying results.” 

Financial and accounting reforms, and reforms in the technique of 
railway administration, make up a third group of the Commission’s 
activities. They range from the giving of informal assistance, through 
an expert employed by the Commission, in the intricate task of unifying 
freight classification, and the revision of prescribed accounting systems. 
under the Hepburn Act," to the more spectacular investigations of 
the financial affairs and practices of railroad systems from New England 
to the Pacific.» There should be mentioned also the formidable task 
of supervising the installation of the system of classifications, rates, and 
regulations for express companies prescribed in 1913. Even more 
arduous is the duty placed upon the Commission by Sec. 20 of the 
Panama Canal Act, prohibiting railroad ownership or control of com- 
peting water lines, except where, in the Commission’s judgment, the 
public interest warrants exemptions.’* The Commission is investigating, 
under this Act, fifty-eight applications, embracing seventy-nine water- 


__ ® The Commission points out the significant fact that from 1900 to 1913, roughly 
the period in which saletion has been most vigorously prosecuted, payments for loss 


and damage have jumped from $7,055,622 to $30,885,454, and expresses the belief 


that many claims are paid “not because the carriers feel that the claims are valid, 


but because claimants threaten to divert traffic unless claims are paid.” 

10 RipLey, RAILWAYS: RATES AND REGULATION, p. 188. 

1 SAFETY APPLIANCE Act (1893), 27 U.S. Stat. at L., 531; amended 1896, 29 
U.S. Stat. at L., 85; Asa Pans Act (1908), 35 U.S. Stat. at L., 476; Hours oF 
Service Act (1907), 34 U.S. Star. ar L., 1415-1417. 

1 Sixty-three such accidents were investigated during the period covered by the 


rt. 

® Required by the Borer Inspection Law (1911), 36 U. S. Strat. at L., 913. 
During the three years’ operation of the statute, accidents due to boiler defect have 
been reduced 35 per cent, with a reduction of 75 per cent in the number of deaths 
resulting, and of 39 per cent in the number of injured. 

M4 34 U.S. Start. at L., 593 (1906). 

% Thirty-five such investigations have been concluded during the past year, or 
are still pending. Of these, nine were in response to resolutions of the House or Senate, 
and the remainder were initiated by the Commission. 

16 37 U.S. Stat. at L., 566 (1912). 
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line interests, each involving knotty problems of corporate and financial 
interrelation. 

What is perhaps the largest single task imposed on the Interstate — 
Commerce Commission in the twenty-eight years of its existence de- 
serves final mention: the physical valuation of the whole system of in- 
terstate carriers.!7_ The report shows this monumental undertaking al- 
ready well under way. To establish the present cost of reproduction of 
the railways, the country has been divided into five districts, and eight 
engineering field parties in each district are making inventories of the 
railroad property.'* To establish the original cost, to date, of each piece 
of railroad property, as called for in the Act, a staff of accountants is at 
work on the books of the railroads in each district.1” Finally land experts — 
and attorneys are appraising railroad lands and rights of way, deter- 
mining both present value and actual cost, if any, to the railroad. The 
result should be a Domesday Book of the American transportation 
system hard to overestimate in its economic, legal, and legislative 
consequences. 


FAILURE TO REGISTER STOCK TRANSFERS. — In transferring stock of 
a corporation the proper change on the register is often omitted; and 
from this, legal complications may ensue in determining the owner upon 
whom various forms of stockholders’ liability shall fall. The question 
may arise when the corporation or its receiver is assessing the stock- 
holders. Although the owner of the shares has made a bond fide transfer 
of them, if no change is made on the corporation’s books provided for 
the purpose, he still retains the legal title, though the equitable title 
goes to the purchaser.’ If no notice of the sale has been given to the 
proper corporate officer, it has been held both that the legal owner of 
record is liable, much as any other trustee of the stock would be,? and 
that the beneficial owner can be held as well,? although there can of 
course be no double recovery. If the former has to pay, he has the right 
to reimbursement or exoneration from the latter;* allowing a direct 
right against the beneficial owner is therefore a legal short-cut in place 
of equitable execution by the corporation upon this right of the registered 
owner.’ If, however, the corporation has been properly notified of the 
transfer, the failure to transfer on the books is the corporation’s own fault; 
and it would seem clear that when no creditor’s rights are affected the 
book owner should not be liable for assessments, as the corporation is 


17 Required by Sec. 19 (a) of the Act TO REGULATE COMMERCE, as amended 1913, 37 
U. S. Srat. at L., 701. 

18 The Commission expects soon to more than double the number of field parties 
in each district. 

1” The Commission suggests tentatively that this detail of the valuation program 


“may involve “an expenditure out of all proportion to the value of the results.” 


1 See Black v. Zacharie, 3 How. (U. S.) 483, 513. 
2 Visalia & T. R. Co. v. Hyde, 110 Cal. 632, 43 Pac. 10; Brown v. Allebach, 166 Fed. 


488. 
. § Ohio Valley Nat. Bank v. Hulitt, 204 U.S. 162; Brown »v. Artman, 166 Fed. 
495. ‘ 

* Kellog v. Stockwell, 75 Ill. 

5 See 22 Harv. L. RE 
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precluded from setting up the registered title which, but for its careless- 
ness, would have been transferred.® 

By statute very generally creditors can hold stockholders individually 
liable in certain cases. When the suit is by creditors and not by the cor- 
poration, it can be seen that different considerations enter. Here a 
fortiori the book owner who has not notified the corporation of the trans- 
fer should be liable, for the creditor may have relied upon his name on 
the book.? But when the failure to change is the fault of the corporation, 
the question is more difficult. A recent case holds that here the registered 
owner should not be liable to the creditor, as he has done all that a reason- 
able man would do to affect the transfer. Bank of Midland v. Harris, 
170 S. W. 67 (Ark.).§ There is a conflict on the analogous question of 
whether a deed should be considered as duly recorded when through 
negligence at the recorder’s office some requisite act has not been done. 
The cases that hold the recording invalid argue that the hardship in- 
volved in making a man see to it at peril that the recording is properly 
done is outweighed by the great public policy of letting purchasers of 
land rely absolutely on the record.® Although there is a strong body of 
authority on the other side,!° this would seem the better view. There isa 
similar policy in the case of corporations. Its franchise is a gift from the 
state, and to prevent abuse of that gift the state makes various require- 
ments of which the keeping of a register book is one. It is a right of the 
state that it or its citizens may be able to find out at any time from the 
register who have succeeded to this franchise. It might well be argued 
that definite ascertainment of this apostolic succession was of so great pub- 
lic importance that no consideration of fairness in individial cases should 
outweigh it, and that the register should be conclusive, except where the 
corporation having actual notice of the transfer is itself precluded from 
taking advantage of its own neglect to make the change." After all it is 
not a very grave hardship to force the book-owner to oversee the registra- 
tion at his peril, while if he is forced to pay he always has the chance of his 
remedy over against the beneficial owner. It can be seen, however, that 
the public policy in this case is not as strong as in the case of recording a 
deed, for creditors of a corporation, as a matter of fact, donot rely on the reg- 
ister as do purchasers of land. Hence it is not verysurprising that instead 
of a strict simple rule considerations of fairness to individuals have been 
considered and have led to authority in accord with the principal case.” 


6 Whitney v. Butler, 118 U.S. 655. In such a case the legal short-cut for equitable 
execution would not explain the corporation’s holding the beneficial owner for assess- 
ments. But no doubt, as notice had been given to make the transfer, he would not be 
allowed to say that he did not have the legal title. 

7 Richmond ». Irons, 121 U. S. 27; Johnson v. Somerville Dyeing & Bleaching Co., 
15 Gray (Mass.) 216. 

8 For a more complete statement of the case, see RECENT CASES, p. 427. 

% Jennings v. Wood, 20 Ohio 261; Barnard v. Campau, 29 Mich. 162; Miller ». 
Bradford, 12 Ia. 14. 

10 Merrick 9. Wallace, 19 Ill. 486. See Gillespie v. Rogers, 146 Mass. 610, 612. 

4 Richmond ». Irons, supra, is not contra to the principal case. It held the registered 
owner liable when notice had been given to an officer of the corporation who chanced 
also to be the vendee of the stock, — but on the ground that this was not proper 
notification. In the principal case the vendee of the stock was also an officer, but ap- 
pears to have been the only proper person to notify. 

® Earle v, Carson, 188 U. S. 42. 
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RECENT CASES 


APPEAL AND ERROR — DETERMINATION AND DISPOSITION OF CAUSE — D1- 
VISION OF CouRT. — On appeal from a conviction of murder in the second de- 
gree, two judges favored affirmance, and the other three held that the convic- 
tion should be set aside. Of these three, two held the refusal of one instruction 
erroneous, while the third joined with one of these two in holding a certain 
instruction bad, and was alone in thinking the refusal of another instruction 
error. Only two of the three, however, voted to remand the case for a new 
trial, for the other voted for a reduction of the degree of the offense to man- 
slaughter. Hence on no one assignment of error was a majority of the court 
for reversal. Held, that the judgment be set aside and that the cause be re- 
manded for new trial unless the state elect to stand on a conviction for man- 
slaughter. Price v. State, 170 S. W. 235 (Ark.). 

Where an appeal arises on a single assignment of error and a majority of the 
court is for reversal but for different reasons, it is properly held that there 
should be a reversal. Browning v. State, 33 Miss. 47, 87; Oakley v. Aspinwall, 
t Duer (N. Y.) 1. Even where the appeal is on several assignments of error 
and a majority upholds each assignment, but the minority on the separate 
assignments unite on the vote for reversal and become a majority, it has been 
held that there should be a reversal. Smith v. United States, 5 Pet. (U.S.) 292. 
See 22 Harv. L. REv. 533. This result seems to be required by logic, so long 
as the judges vote on the general question of reversal rather than separately 
on each specific assignment of error. It is obvious, however, as a matter of 
practice, that a new trial is futile when a majority of the appellate court has 
sustained the trial court on every point. On this ground, some courts have 
held, even apart from statute, that there should be no reversal. In re 
McNaughton’s Will, 138 Wis. 179, 118 N. W.997, 1001. See Legal Tender Cases, 
52 Pa. 9, ror. Statutes requiring a separate vote on each assignment of error 
lead to this same result in other states. See Mp., Pus. Gren. Laws, Art. 5, 
§§ 4, 9; of. Matthews v. American Central Ins. Co., 154 N. Y. 449, 48 N. E. 751. 
In the principal case, therefore, unless the compromise reached was demanded 


by local practice, it would seem that an affirmance might have been justifiable. 


Britis AND Notes — STATUTES — NEGOTIABLE INSTRUMENTS LAW: EFFECT 
on StaTtuTE Maxine Usurious Notes Vom. —A statute declared void all 
notes given for usurious consideration. Sections 55 and 57 of the uniform 
Negotiable Instruments Law, subsequently adopted, provide that the title of 
a person who negotiates an instrument is defective when obtained for an illegal 
consideration, but that a holder in due course holds the instrument free from 
such defects. The plaintiff was an innocent holder for value of a note given 
for usurious consideration. Held, that the plaintiff can recover. Emanuel v. 
Misicki, 149 N. Y. Supp. 905 (Sup. Ct.). 

The principal case is additional authority to the effect that the Negotiable 
Instruments Law repeals by implication previous statutes making void instru- 
ments obtained in illegal transactions. Wirt v. Stubblefield, 17 App. D. C. 283; 
Klar v. Kostiuk, 65 N. Y. Misc. 199, 119 N. Y. Supp. 683. But there is much 
authority, including a late Iowa case, to the contrary, and this attitude seems 
much preferable, for the reason that a clear provision for repeal should be 
necessary to abrogate the previous statute. Penny Savings Bank v. Fitzgerald, 
149 N. W. 407 (Ia.); Alexander v. Hazelrigg, 123 Ky. 677, 97 S. W. 353; 
Crusins v. Siegman, 81 N. Y. Misc. 367, 142 N. Y. Supp. 348; Martin v. Hess, 
71 Leg. Intell. 148 (Phila. Munic. Ct.). Furthermore, it is difficult to see how 
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the provisions of the Negotiable Instruments Law have any application, for 
when a statute makes the instrument void from its inception, the case is prop- 
erly not one of defective title, but one where no negotiable instrument ever 
came into legal existence. See 27 Harv. L. REv. 679. 


ConFLict OF LAWS — JURISDICTION FOR Divorce — JUDICIAL SEPARA- 
TION IN ENGLAND. — An Englishwoman was married to a Spaniard in England. 
After several years of foreign residence she returned, and at a time when her 
husband was also in England she filed a petition for judicial separation based 
on adultery. -The husband defended on the ground that his domicile was in 
Spain. Held, that the English court has power to grant the relief. Réera v. 
Riera, 138 L. T. J. 37 (Prob. Div.). 

A rather sharp divergence between America and England has come about 
on the problem whether divorce can be granted the wife by any jurisdiction 
except that of the husband’s domicile. By the prevailing American rule the 
wife may acquire a separate domicile for the purpose of securing divorce if 
the conduct of the husband has been such as to justify her action. Ditson v. 
Ditson, 4 R. I. 87. See 15 Harv. L. REv. 66, 28 id. 196. But the English 
courts have adhered to the principle that an actual change in the marriage 
status can be effected only at the domicile of the husband. See 26 Harv. L. 
Rev. 447. Even in England, however, a deserted wife is allowed to sue at the 
last previous matrimonial domicile, so as to prevent the husband from assert- 
ing his changed domicile for the purpose of profiting by his own wrong. Deck 
v. Deck, 2 Sw. & Tr. go. And it was further established in a celebrated case 
that an English court may grant to the wife a judicial separation to protect 
her from the cruelty of her husband, even though his domicile is foreign. 
Armytage v. Armytage, [1898] Prob. 178. This was regarded not as a decree 
that would in any way affect the marriage status, but rather as a manifesta- 
tion of the inherent right of the sovereign to bestow personal protection on 
those within its territory. The principal case seems clearly right in extend- 
ing this relief to adultery, for it should be open to give needed protection 
against all abuses of the personal relation between the parties. 


CONSTITUTIONAL Law — PRIVILEGES, IMMUNITIES, AND CLass LEGISLATION 
— PERSONAL DISCRIMINATION: Jim Crow StaTuTES. — The Oklahoma Sepa- 
rate Coach Law permitted railroads to haul sleeping cars, dining cars, and 
chair cars for white passengers without providing like accommodations for 
negroes. In a suit for an injunction to restrain the defendant railroads from 
furnishing such cars for white passengers only, it was shown that there was no 
sufficient demand to warrant the railroads in supplying separate Pullmans for 
negroes. Held, that the bill be dismissed as too vague for equitable relief. 
But the majority of the court intimated that in a proper action the statute 
would be held unconstitutional. McCabe v. Aitchison, Topeka & Santa Fe 
Ry. Co., 235 U.S. 151. 

For a discussion of this new phase of the Jim Crow question which the Su- 
preme Court here considered, see NOTES, p. 417. 


CoNSTITUTIONAL LAw — TRIAL BY JURY — TRIAL OF CrIvit OFFENDER BY 
Mritary Commission. — The governor of Montana declared martial law 
in a district where rioting was prevalent. The relator was arrested on the 
charge of resisting an officer and tried and sentenced by a military commis- 
sion. He sued out a writ of habeas corpus. Held, that the relator be remanded 
to await trial before a legally constituted civil tribunal. Ex parte McDonald, 
In re Gillis, 143 Pac. 947 (Mont.). 

For a discussion of the principles involved, see Notes, p. 415. 
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ConstrucTIvE Trusts — Misconpuct By Non-Fipuciaries — Can ONE 
Guitty oF Homiciwe, WitHout INTENT TO ACQUIRE PROPERTY THEREBY, 
OBTAIN TITLE BY HIS CRIME? — A husband, intending to kill a third person, 
killed his wife. He was convicted of manslaughter, and now claims his 
share in the wife’s property under the statute of distributions. Held, that he 
is entitled to beneficial succession. Estate of Fox, 52 N. Y. L. J. 1115 (Surr. 
Ct., N. Y. County). 

What appears to be the weight of authority agrees with a recent Illinois 
case, which allows one who murdered his victim in order to inherit his property 
to retain both legal and beneficial title to the property. Wall v. Pfanschmidt, 
106 N. E. 785 (ill.). McAllister v. Fair, 72 Kan. 533, 84 Pac. 112; Hill v. 
Noland, 149 S. W. 288 (Tex. Civ. App.). See 27 Harv. L. Rev. 280. If this 
view be adopted, there can be no doubt as to the correctness of the principal 
case. It has been suggested, however, that in all cases of acquisition of prop- 
erty by murder or other wrongdoing a constructive trust should be raised on the 
property in favor of the innocent heirs or next of kin of the victim. See Ames, 
Lectures ON LEGAL History, p. 310. The principal case intimates, by way of 
dictum, that this relief should be given in case of homicide with intent to acquire 
property as heir or devisee. See also Ellerson v. Westcott, 148 N.Y. 149,154, 42 
N. E. 540, 542. But in the absence of such an intention, it refuses to deprive 

_ the slayer of either beneficial or legal ownership. The constructive-trust theory 
at best involves serious difficulties, for it is rather anomalous that those who 
have been deprived of a mere chance of succession should be given property 
to which they were otherwise not entitled. See 27 Harv. L. REv. 280. In 
situations where there was no intent to acquire property by the crime, it seems 
that the theory|breaks down completely, for the tort analogy upon which this 
relief must be based requires intentional wrongdoing with respect to the pro- 
spective beneficiaries in order to give them a right of action. 


Contempt Acts AND Conpuct ConsTITUTING CONTEMPT — PROcUR- 
ING INSTITUTION OF A FRAUDULENT SUIT ON MANUFACTURED EVIDENCE. — 
A physician, in collusion with two attorneys, persuaded a man to bring an 
action for alleged injuries sustained in an accident, and before the action was 
begun, bandaged the plaintiff to make him appear injured. The complaint 
was withdrawn before trial. On an information, the physician was tried and 
convicted of contempt of court. Held, on appeal, that the conviction should 
be reversed. Melton v. Commonwealth, 170 S. W. 37 (Ky.). 

Acts not done in the presence of the court, which tend to obstruct or em- 
barrass the administration of justice, are constructive contempts. See O’Neil 
v. People, 113 Ill. App. 198; 27 Harv. L. Rev. 165. Direct contempts, on 
the other hand, occur in the presence of the court and are punishable immedi- 
ately by summary proceedings. In cases of constructive contempts, however, 
the procedure must be that adopted in this case; that is, the accused must be 

ven a chance to defend himself in a regular trial. See RAPALJE, CONTEMPTS, 
9 To bring a fictitious or fraudulent suit to trial is a direct contempt, and 
is punishable summarily. Coxe v. Phillips, Hardw. 237. See Smith v. Brown, 
3 Tex. 360; Lord v. Veasie, 8 How. (U. S.) 251, 255. To persuade and procure 
a man to bring such a suit, as in the principal case, equally tends to obstruct 
justice, and should therefore be punishable as a constructive contempt. It 
should make no difference that the offender is not an officer of the court, or 
that he is also punishable for the common-law misdemeanor of obstructing 
justice. Coxe v. Phillips, supra; Bradley v. State, 111 Ga. 174, 36 S. E. 632. 
The punishment of such a contempt, furthermore, i is in the discretion of the 
offended court, and their decision is ordinarily not subject to review, except 
for lack of jurisdiction. Watson v. Thomas, 6 Litt. (Ky.) 248; Shattuck v. 
State, 51 Miss. 567; see RAPALJE, ConTEMPTs, § 141. 
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Contracts — Suits By THIRD PERSONS NOT PARTIES TO THE CONTRACT — 
SoLtE BENEFICIARY; CoNTRACT MADE By LABOR UNION FOR THE BENEFIT OF 
1Ts MEMBERS — NEw York Law. — In consideration of the right to use the 
union label, an employer agreed with a labor union to employ only union 
workmen and to pay them a minimum wage of eighteen dollars a week. The 
plaintiff, a member of the union, who in ignorance of this contract had worked 
for the employer at nine dollars a week, now sues to recover the difference be- 
tween the wages that he received and the wages stipulated for in the contract 
between the union and the employer. Held, that he can recover. Gulla v. 
Barton, 149 N. Y. Supp. 952 (App. Div.). 

In New York a creditor can recover on a contract made for his benefit by his 
debtor. Lawrence v. Fox, 20N. Y. 268. But a sole beneficiary is not allowed 
to recover. Durnherr v. Rau, 135 N. Y. 219, 32 N. E. 49. When the sole 
beneficiary is a dependent relative, however, recovery is allowed on the singu- 
lar theory that the moral obligation to support brings the contract within the 
rule of Lawrence v. Fox. Buchanan v. Tilden, 158 N. Y. 109, 52 N. E. 724; 
Knowles v. Erwin, 43 Hun (N. Y.) 150. By analogy to this exception, citizens 
have !lately: been allowed to recover on contracts made for their benefit by a 
municipality. Smyth v. City of New York, 203 N. Y. 106, 96 N. E. 409; Pond 
v. New Rochelle Water Co., 183 N. Y. 330, 76 N. E. 211. See 25 Harv. L. 
REv. 289. The principal case goes a step further and establishes the rule that 
the members of an association for mutual aid can recover on a contract made 
for their benefit by the association. Since the moral obligation which is owed 
to a dependent relative or to a member of a union clearly does not make the 
contract one for the benefit of a creditor, these cases display a growing ten- 
dency on the part of the New York courts to relax the rule denying recov- 
ery on contracts for a sole beneficiary. 


CoRPORATIONS — STOCKHOLDERS: INDIVIDUAL LIABILITY TO CORPORATION 
AND CREDITORS — STOCK LEFT REGISTERED IN VENDOR’S NAME THROUGH Cor- 
PORATION’S Fautt. — A bank cashier sold his stock to the man who was 
about to become president of the bank. By the vendor’s resignation there 
was no proper official to register the transfer, but he trusted his vendee, the 
new president, to see it properly done. The vendee failed to do this and now 
a creditor seeks to hold the vendor as a stockholder under an individual lia- 
bility statute. Held, that the defendant is not liable. Bank of Midland v. 
Harris, 170 S. W. 67 (Ark.). 

For a discussion of the effect of failure to transfer stock on the books of the 
corporation, see NOTES, p. 422. 


CoRPORATIONS — STOCKHOLDERS: RicHTS INCIDENT TO MEMBERSHIP — 
LIABILITY OF DIRECTOR FOR DAMAGE TO THE CORPORATION AS STOCKHOLDER 
IN ANOTHER CORPORATION. — Plaintiff corporation owned all but eighteen © 
out of three thousand shares in a New Jersey corporation doing business in 
Brazil, of which H. was general manager. Defendant, a director of the plain- 
tiff, but not of the subsidiary, corporation, acquired part ownership in another 
company also doing business in Brazil, of which H., to the knowledge of de- 
fendant but unknown to plaintiff, became part owner, and to which, with de- 
fendant’s assistance in concealing facts, he misapplied $185,000 of the assets 
of the subsidiary corporation. The complaint is based on violation of duty 
as director through neglect to inform and intentional concealment. Defendant 
demurs. Held, that the demurrer should be overruled. General Rubber Co. 
v. Benedict, 164 N. Y. App: Div. 332, 149 N. Y. Supp. 880. 

For a discussion of the novel question here presented of whether a corpora- 
tion is entitled to bring action directly for wrongfully depreciating the value 
of stock that it holds in a second corporation which may itself proceed against 
the wrongdoer, see NOTES, p. 409. 
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EMINENT DoMAIN — COMPENSATION — DENIAL OF COMPENSATION FOR 
Buripincs ERECTED IN LINE OF PLOTTED STREETS. —A state statute au- 
thorized the defendant city to adopt a plan of city streets, and provided that 
property owners should recover no damages for buildings which should be 
erected within the lines of such plotted streets. The plaintiff owned land 
in the business center of the city which was adapted for building purposes. 
Streets had been plotted over this land but had not yet been opened. The 
plaintiff seeks relief in the federal court against the provisions of the statute. 
Held, that the plaintiff is entitled to no relief. Harrison v. City of Philadelphia, 
217 Fed. 107 (Dist. Ct., E. D. Pa.). 

To deny compensation to a landowner for buildings erected by him in the 
line of streets plotted but not yet = , deprives him of a most substantial 
right of user. Accordingly the authorities are generally agreed that such a 
statutory provision is unconstitutional. State v. Carragan, 36 N. J. L. 52; 
Forster v. Scott, 136 N. Y. 577. Thusif the landowner does erect buildings, he 
will receive proper compensation in spite of the statute, when the streets 
are opened. State v. Carragan, supra. The mere plotting of the streets, 
therefore, deprives him of no appreciable right of user, and is not such a tak- 
ing as to demand compensation. State v. Seymour, 35 N. J. L. 47; see District 


of Columbia v. Armes, 8 App. D. C. 393, 415. The principal case is equally 


correct even if the provision denying compensation for subsequently erected 
buildings is upheld by construing the statute to give a present right to damages 
for the consequential injury. See Chester County v. Brower, 117 Pa. St. 647. 
To uphold the provision without this construction, however, would deprive 
the owner of property without due process of law, and in that event, he would 
be able to invoke the protection of the Fourteenth Amendment. See Chi- 
cago, B. & Q. R. Co. v. Chicago, 166 U.S. 226, 235 et seq. 


EvmENCE — CONFESSIONS — ADMISSIBILITY OF INVOLUNTARY CONFESSION 
TO ImpEACH DEFENDANT AS A WITNESS. — In a trial for murder the written 
confession of the defendant was not shown to be voluntary, and was not offered 
as direct evidence. The defendant, however, took the stand, and it was then 
introduced as a prior contradictory statement, to impeach the defendant’s 
credibility as a witness. Held, that it is also inadmissible for this purpose. 
Jones v. State, 149 N. W. 327 (Neb.). 

Theexclusion of involuntary confessions rests partly upon the desire to give the 
accused a fair trial, but chiefly upon the probability of their untrustworthiness in 
view of the circumstances under which they were made. See 1 WicMORE, Evi- 
DENCE, § 822. In administering this rule of exclusion, some authorities. have 
treated confessions as primé facie admissible, relying on their primary character 
asadmissions. State v. Grover, 96 Me. 363, 52 Atl. 757; Hopt v. Utah, 110 U.S. 
574. Other cases hold a confession admissible unless evidence of its involuntary 
character is introduced, but then throw the burden of proof on the prosecution 
to show its admissibility. Queen v. Thompson, [1893] 2 Q. B. 12; see 1 Wic- 
MORE, EVIDENCE, § 860. The principal case, however, takes the view that the 
prosecution must ’ show the confession to have been voluntary before it is admis- 
sible as direct evidence. McAlpine v. State, 117 Ala. 93, 23 So. 130. It there- 
fore seems correct in rejecting it when offered to impeach the defendant. When 
the accused takes the stand, his credibility may in general be attacked like that 
of any other witness. Commonwealth v. Bonner, 97 Mass. 587; State v. Murphy, 
45 La. Ann. 958, 13 So. 229. But the prosecution should not be permitted by 
indirect methods to lay before the jury evidence which is inadmissible directly. 
Moreover, it is submitted that a confession rejected as untrustworthy evidence 
of guilt is also somewhat untrustworthy for purposes of impeachment. State 
v. Shepard, 88 Wis. 185, 59 N. W. 449. Contra, Commonwealth v. Tolliver, 119 
Mass. 312; and see State v. Broadbent, 27 Mont. 342, 71 Pac. 1. 
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EvmENcE— HEARSAY IN GENERAL— APPLICABILITY OF THE HEARSAY RULE 
to Conpuct oF THIRD Person. — At the trial of an indictment for murder, the 
defendant set up, among other defenses, that his blow did not cause the death 
of the deceased, who had previously been struck by the independent act of a 
third person. The trial court refused an instruction that the flight of this third 
person from the scene of the crime should be considered as substantive testi- 
mony tending to exculpate the defendant. Held, that the instruction was 
properly refused. State v. Piernot, 149 N. W. 446 (Ia.). 

The court argues that the flight is barred by the hearsay rule, under the pre- 
vailing view that confessions of crime by third persons are inadmissible. Don- 
nelly v. United States, 228 U.S. 243. See 26 Harv. L. Rev. 755. This is highly 
questionable. The hearsay rule is designed to exclude assertions upon the 
credit of persons not sworn and not subject to cross-examination. See 2 
Wicmore, EvipENCE, § 1362. But conduct, as distinguished from statements 
or “acts whose import is that of a statement,” is not covered by the rule. 
See Purpson, EVIDENCE, 5 ed., 207; 15 Am. L. REv. 71, 77. See also 26 Harv. 
L. Rev. 148. This is evident from a variety of cases. See 1 WiGMORE, Evi- 
DENCE, §§ 272, 461, 462. For instance, a falling off of patronage was admitted 
to prove that the defendant had injured the plaintiff’s product, although the 
principal case might twist this conduct into an unsworn assertion by third 
parties that the quality of the article had suffered. Cunningham v. Stein, 109 
Ill. 375. Similarly, the flight of the third person, if relevant, should be clearly 
admissible, for it involves no reliance on the credit of any declarant out of 
court. Nevertheless many courts agree with the principal case in excluding 
the evidence. Owensby v. State, 82 Ala. 63, 2 So. 764. Ott v. State, 160 Ala. 
29, 49 So. 810. State v. White, 68 N.C. 158. Contra, Jackson v. State, 67 S. W. 
497 (Tex.). It is a narrow enough rule that refuses to admit confessions of 
guilt by third parties, and it seems highly undesirable, as well as totally inde- 
fensible, to reject by analogy evidence not at all within the proper scope of the 
hearsay rule. The result of the principal case, however, may perhaps be sus- 
tained on the ground that the flight of the other actor, however much it may 
have indicated the consciousness of a criminal act on his part, was not incon- 
sistent with the defendant’s act being the fatal force, and was, therefore, 
irrelevant. 


EvmENCE — TESTIMONY GIVEN AT FORMER TRIAL — ADMISSIBILITY OF 
TESTIMONY AT CRIMINAL TRIAL IN A SUBSEQUENT Crivit Action. —In an 
action for damages for personal injuries, the plaintiff introduced-evidence of 
the testimony of a witness, since deceased, in a criminal action against the 
defendant for the same injury. Held, that the evidence is admissible. Ray 
v. Henderson, 144 Pac. 175 (Okla.). 

The testimony of a deceased witness in a prior action is said to be admissible 
in a subsequent action involving the same issue, when it is between the same 
parties or their privies. The requirement that both parties be the same seems 
to have been based upon some theory of mutuality of admissibility of the 
evidence against either party. Morgan v. Nicholl, L. R. 2 C. P. 117; Metro- 
politan Street Ry. v. Gumby, 39 C. C. A. 455, 99 Fed. 192. But the theory 
of this exception to the hearsay rule depends not upon the idea of fairness 
to both sides, but on whether the party against whom the evidence is offered 
has had sufficient opportunity to cross-examine the witness concerning the 
matter in issue. Charlesworth v. Tinker, 18 Wis. 633. Upon this theory, the 
testimony of a witness at a criminal trial has been held admissible against 
the same defendant in a later civil action involving the same issue, the witness 
having died in the meantime. Kreuger v. Sylvester, 100 Ia. 647, 69 N. W. 1059; 
Gavan v. Ellsworth, 45 Ga. 283. Contra, McInturff v. Insurance Co. of N. A., 
248 Ill. 92, 93 N. E. 369. Harger v. Thomas, 44 Pa. St. 128. The principal 


the 


430 HARVARD LAW REVIEW 


case, therefore, seems correct in admitting the testimony, and a recent Kentucky 
case to the same effect now makes it in accord with the weight of authority. 
North River Ins. Co. v. Walker, 170 S. W. 983 (Ky.). 


EXTRADITION — INTERSTATE EXTRADITION UNDER THE UNITED STATES 
ConstTITUTION — HABEAS CORPUS PROCEEDINGS RAISING THE DEFENSE OF 
Insanity. — A prisoner who had been acquitted of homicide in New York 
upon the ground of insanity escaped from an asylum to which he had been 
committed under statutory authority and fled to New Hampshire. He was 
there arrested for extradition to New York in compliance with a demand 
based upon an indictment for conspiracy to pervert and obstruct the due 
administration of the laws of New York. The fugitive sued out a writ of 
habeas corpus in the federal court to test the legality of his arrest. Held, 
that he should not be released. Drew v. Thaw, 235 U.S. 432. 

A person accused of crime in another state may lawfully be arrested for 
extradition if, as was plainly the case here, he is a fugitive from the demanding 
state, and if the demand for his return is accompanied by a duly certified in- 
dictment or affidavit, which substantially charges him with the commission 
of a crime. U. S. Consr., Art. 4, § 2; U. S. Rev. Srat., § 5278. And see 
Roberts v. Reilly, 116 U. S. 80, 95, 97. Whether a crime is charged is a ques- 
tion of the law of the demanding state, which is open to inquiry upon habeas 
corpus proceedings. In re Renshaw, 18 S. D. 32,99 N. W. 83. See Pierce v. 
Creecy, 210 U. S. 387. And cf. Kentucky v. Dennison, 24 How. (U. S.) 66, 103. 
‘But the technical sufficiency of the indictment as a criminal pleading is im- 
material. Ex parte Reggel,114 U.S.642; Davis’s Case,122 Mass. 324. Further- 
more, the guilt or innocence of the prisoner is not in issue, and any defenses 
he might offer at his trial are to be disregarded, unless they negative a primé 
facie charge of crime. Pierce v. Creecy, supra; Ex parte Hart, 59 Fed. 894; 
Commonwealth v. Supt. of Prison, 220 Pa. St. 401, 69 Atl. 916; and see cases col- 
lected in 21 L. R. A. N. Ss. 939. Under the laws of New York, a conspiracy to 
escape from confinement in an asylum under the circumstances of the principal 
case is plainly criminal. Copr or Crm. Proc., § 454; Consor. Laws, N. Y. 
Prenat Law, § 580, subd. 6. Hence, the indictment substantially charged a 
crime, and the court properly refused to consider the possible defense of in- 
sanity. It is gratifying that the curiously misconceived opinion of the law ad- 
vanced by the District Court is thus authoritatively corrected. See Ex parte 
Thaw, 214 Fed. 423. 


Grrts — Girts Mortis CaAusA — DELIVERY BY DONOR WHO HAS HoPE OF 
Recovery. — The donor had tuberculosis, and upon leaving for a sanitarium 
where he hoped to be cured, gave his savings bank book to his physician to 
give to the donor’s sister in case the donor should die. As a matter of fact the 
donor had practically no chance of recovery, and eleven months later died. 
The sister now seeks to recover the deposit from the bank. Held, that the 
plaintiff cannot recover, on the ground that the gift was not made in appre- 
hension of death. Danzinger v. Seamen’s Bank for Savings, 86 N. Y. Misc. 
316, 149 N. Y. Supp. 207. 

The handing over of a savings bank book is a sufficient delivery for a gift 
mortis causa. Tillinghast v. Wheaton, 8 R. I. 536. However, it is essential 
to such a gift that it should be made under a definite apprehension of 
death, caused by some existing disease or peril. Taylor v. Harmison, 79 Ill. 
App. 380; Gourley v. Linsenbigler, 51 Pa. 345. But it is not necessary that 
the donor should have given up all hope of life, or that he should die within 
any fixed time after the making of the gift. Grymes v. Hone, 49 N. Y. 17; 
Williams v. Guile, 117 N. Y. 343; Nicholas v. Adams, 2 Whart. (Pa.) 17. In 
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fact, a gift mortis causa has been held valid although the donor died of another 
disease than the one he feared. Ridden v. Thrall, 125 N. Y. 572, 26 N. E. 627. 
It would seem therefore that the gift should have been sustained in the prin- 
cipal case. Consumptives are proverbially optimistic, and the fact that a man 
takes steps to cure a serious disease does not mean he has no realization of his 


danger, 


HABEAS CORPUS — JURISDICTION TO ISSUE WRIT AFTER COMMITMENT BY 
ANOTHER FEDERAL COURT UNDER FEDERAL STATUTE ALLEGED TO BE UN- 
CONSTITUTIONAL. — A witness called by a committee of the House of Repre- 
sentatives, authorized to investigate financial conditions as a preliminary to 
legislation and to examine witnesses for that purpose, refused to answer cer- 
tain questions put to him by the committee. He was thereupon indicted in 
the District of Columbia for contempt under U. S. Rev. Stat., §§ 101-104, 
arrested in New York, and held for removal. He then applied for a writ 
of habeas corpus on the ground that Congress had no power under the Con- 
stitution to compel a citizen to give such testimony. Held, that the writ be 
discharged. Henry v. Henkel, 235 U. S. 2109. 

Habeas corpus proceedings present the issue whether the prisoner is unlaw- 
fully restrained of his liberty. U.S. Rev. Stat., § 752. But the general rule 
is that on such applications, the federal courts will not determine controverted 
questions of law or fact, but will leave the prisoner to prove his right to liberty 
in the trial court, and if unsuccessful there, to prosecute his claim by writ of 
error. See Ex parte Royall, 117 U.S. 241, 251. In certain exceptional cases, 
as where the issuance of the writ is necessary to protect the federal government 
in the execution of its functions, the court will inquire fully into the questions 
of law and fact involved, and make a summary order. In re Neagle, 135 U.S. 
1. And in any case, an immediate writ would issue if it appeared that there 
was no provision of the common law or of any statute making the act charged 
an offense. See Greene v. Henkel, 183 U.S. 249, 261. But where, as in the 
principal case, an indictment makes a primé facie case, the court will confine 
itself to a determination of the other tribunal’s authority over such a case as 
this appears to be on its face, and will not inquire into the constitutionality of 
the statute supporting the indictment, or the sufficiency of the charge. Matter 
of Gregory, 219 U.S. 210. The application of this general rule to the principal 
case made it unnecessary for the court to pass upon the interesting and long- 
mooted question of the power of Congress to compel witnesses to give testimony 
to be used as a basis for legislation. 


INTERSTATE COMMERCE — CONTROL BY STATES — RIGHT OF FOREIGN Cor- 

PORATION TO ENFORCE IN STATE CourTS CONTRACTS ARISING IN INTERSTATE 
Commerce. — A foreign corporation sued in a state court to recover the price 
of goods shipped to a resident of the state in compliance with an order given 
to its traveling salesman. A state statute which denied the right to sue 
‘in the state courts to any foreign corporation which had not appointed a 
resident agent and filed certain reports, was construed by the state court to 
apply to this transaction. Held, that, so construed, the statute is an uncon- 
stitutional restraint upon interstate commerce. Sioux Remedy Co. v. Cope, 
235 U.S. 197. 

A statute of the same general nature being in force, a foreign corporation sued 
to collect a debt which arose from a similar sale. Held, that the statute does 
not apply to suits arising from interstate commerce. American Art Works v. 
Chicago Picture Frame Works, 264 Ill. 610, 106 N. E. 440. 

The first case settles a previous conflict of authority by applying to these 
statutes the principle that a state may not, in exercising its right to impose 
conditions upon the admission of foreign corporations, thereby hamper inter- 
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state commerce. Robbins v. Shelby County Taxing District, 120 U. S. 489. 
See Paul v. Virginia, 8 Wall. (U. S.) 168,182. Generally the courts have 
avoided this problem by holding, as does the second case, that the law in 
question applies only to suits arising from intrastate business. Mearshon & Co. 
v. Pottsville Lumber Co., 187 Pa. 12, 40 Atl. 1019. Even when construed as in 
the first case, the statute has been sometimes considered valid. Wailson- 
Moline Buggy Co. v. Hawkins, 80 Kan. 117, 101 Pac. 1009. But the rule estab- 
lished by the first principal case has been adopted by several other courts, 
and seems plainly sound. Bateman v. Western Star Milling Co., 1 Tex. Civ. 
App. 90, 20 S. W. 931; Murphy Varnish Co. v. Connell, 10 N. Y. Misc. 553, 32 
N. Y. Supp. 492. As to the general right to do interstate commerce, it is 
settled that such restrictions as were here imposed are invalid. International 
Textbook Co. v. Pigg, 217 U.S. 91. To put similar conditions precedent on the 
right to sue in the state courts indirectly hampers interstate commerce, by 
shutting off the foreign corporation from the normal mode of enforcing its 
rights against those with whom it deals. It is no more legitimate to require a 
choice between this hardship and the expense of complying with the law than 


to demand absolute obedience to the conditions of the statute. See 23 Harv. 
L. REV. 66. 


INTERSTATE COMMERCE— CONTROL BY STATES—STATE TAX ON INTERSTATE 
C. O. D. oF IntoxicatTinc Liquors: WEeBB-KEnyon Act. — A 
state statute imposed an occupation tax of five thousand dollars on each place 
maintained for handling liquors C.O. D. Texas, Laws oF 1907, c. 4. The 
defendant pleads this statute as a defense to a refusal to deliver an interstate 
C: O. D. shipment of liquors made by the plaintift. Held, that the statute 
is constitutional. Rosenberger v. Pacific Express Co., 167 S. W. 429 (Mo.). 

The holding of the principal case, that collections on interstate C. O. D. 
shipments are not part of interstate commerce, seems unsound, for the com- 
merce clause of the Constitution has been broadly construed to include all 
dealings intimately related to the importation of goods or passengers from 
one state to another. Butler Bros. Shoe Co. v. United States Rubber Co., 156 
Fed. 1. Thus a license tax on firms shipping goods into the state C. O. D. has 
been held an unconstitutional regulation of interstate commerce. Norfolk & 
Western Ry. Co. v. Sims, 191 U.S. 441. For the same reason a state statute 
prohibiting the delivery of any C. O. D. shipment of intoxicating liquors is 
unconstitutional. Adams Express Co. v. Kentucky, 206,U. S. 129. The tax 
imposed in the present case was so high as to amount to a prohibition of such 
shipments of liquors into the state, and seems clearly unconstitutional unless 
aided by the so-called Webb-Kenyon Act, to which the court did not refer. 
Louisville & Nashville R. Co. v. Cook Brewing Co., 223 U. S. 70. ° In substance, 
this statute prohibits interstate shipments of liquor intended to be used in 
violation of the law of the state of destination. 37 U. S. Star. ar LARGE, 
609. See 27 Harv. L. Rev. 763. Various constructions have been put on 
this act by the state courts, but the better view seems to be that it makes 
interstate shipments illegal only where there is an intent to use the liquors 
for a purpose unlawful by virtue of a state statute valid as an exercise of 
the police power independent of this act. Southern Express Co. v. State, 66 
So. 115 (Ala.); Palmer v. Southern Express Co., 165 S. W. 236 (Tenn.); contra, 
Adams Express Co. v. Beer, 65 So. 575 (Miss.). See 28 Harv. L. REv. 225. 
Accordingly, under this view, the federal law would not cure the unconstitu- 
tionality of the present statute. . 


LANDLORD AND TENANT— CONDITIONS AND COVENANTS IN LEASES — 
CovENANT TO REPAIR—RIcHT OF THIRD PARTY UNDER COVENANT.—The 
defendant leased a certain dwelling house to a tenant with a covenant to keep 
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the premises in repair. The plaintiff, the child of a neighbor, whom the court 
assumed to be an invitee, was injured by reason of the disrepair of the 
tenant’s premises. Held, that the plaintiff can recover. Flood v. Pabst 
Brewing Co., 149 N. W. 489 (Wis.). “te 

Apart from an express covenant to repair, a landlord owes no duty either 
to a tenant or a third party to take care that the demised premises are safe. 
Lane v. Cox, [1897] 1 Q. B. 415; Mellen v. Morrill, 126 Mass. 545. Nor does 
a covenant to repair, as a general rule, render the landlord liable, even to the 
tenant, for personal injuries resulting from the want of repair. He is not 
liable in tort because it is a mere nonfeasance, nor in contract because the 
damages are said to be too remote. Tuttle v. Gilbert Mfg. Co., 145 Mass. 169, 
13 N. E. 465; Dustin v. Curtis, 74 N. H. 266, 67 Atl. 220; Schick v. Fleischhauer, 
26 App. Div. 210, 49 N. Y. Supp. 962. Third parties, of course, cannot sue 
on the contract as such. Cavalier v. Pope, [1906] A. C. 428; see Burdick v. 
Cheadle, 26 Oh. St. 393, 397. It is also generally held that strangers cannot 
recover from the landlord in tort by showing merely a breach of the contract 
to repair. Frank v. Mandel, 76 N. Y. App. Div. 413, 78 N. Y. Supp. 855; see 
Shackford v. Coffin, 95 Me. 69, 49 Atl. 57; Burdick v. Cheadle, supra. A 
recent Kentucky case reaches this result. Dice’s Adm’r v. Zweigart’s Adm’r, 
171 S. W. 195. Some jurisdictions, however, allow a recovery on the theory 
of preventing circuity of action. See Lowell v. Spaulding, 4 Cush. (Mass.) 
277, 279. This view seems to be untenable where the tenant cannot recover 
in contract from his landlord the damages collected from him by the injured 
third party, because of the remoteness of the damage. Schick v. Fleischhauer, 
supra. Other jurisdictions allow an invitee of the tenant to recover in tort 
on what is conceived to be an affirmative duty of due care to make the premises 
safe, arising out of the contract. This is the reasoning of the principal case. 
Barron v. Liedloff, 95 Minn. 474, 104 N. W. 289; Mesher v. Osborne, 75 Wash. 
4390, 134 Pac. 1092. These cases seem unsupportable, since they confuse the 
liability arising from a breach of a duty imposed by law with a duty assumed 
by contract. See Dustin v. Curtis, 74 N. H. 266, 269, 67 Atl. 220. Cf. Miles 
v. Janvrin, 196 Mass. 431, 82 N. E. 708. 


Mecuanics’ LIENS — WAIVER OF LIEN BY CONTRACT BETWEEN MATE- 
RIALMAN AND CONTRACTOR. — By a written agreement between a material- 
man and the contractor, the materialman agreed not to assert his right to a 
mechanics’ lien upon a building being erected for the defendant by the con- 
tractor. The defendant had paid the contractor more than was proper in view 
of the claims of materialmen, but did not learn of this agreement until suit 
was brought by the materialman to enforce his lien. Held, that the agreement 
did not constitute a waiver of the lien. Massachusetts Bonding & Ins. Co. v. 
Realty Trust Co., 83 S. E. 210 (Ga.). 

In the absence of estoppel, the question whether the materialman has 
waived his right to a lien is one of intention. Johnson v. Spencer, 49 Ind. 
App. 166, 96 N. E. 1041; Lee v. Hassett, 39 Mo. App. 67. This may be shown 
by acts inconsistent with the existence of a lien. Green v. Fox, 7 Allen 
(Mass.) 85. Or the materialman may waive his right by a contract with the 
owner. Murray v. Earle, 13 S. C. 87. But where there is merely a contract 
between the materialman and the contractor, as in the principal case, the 
owner is but incidentally benefited, and can take no advantage of the contract. 
Although there is an intention by the materialman to waive his lien, it would 
seem that it must run to the owner in order to be binding upon him as a waiver. 


NEGLIGENCE — Duty oF CARE — EFFECT OF VIOLATION OF STATUTE PRO- 
HIBITING THE EMPLOYMENT OF MINoRS IN ELEvaTors. — The plaintiff’s in- 
testate, a boy less than eighteen years old, was allowed to run an elevator in 
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the defendant’s department store, in violation of a statute which made it a 
misdemeanor to employ or allow persons under eighteen to operate elevators. 
While so engaged, he was crushed to death. Held, that the plaintiff can re- 
cover. Beaver v. Mason, Ehrman & Co., 143 Pac. 1000 (Ore.). 

The decision takes the ground that the violation of the statute by the de- 
fendant was the equivalent of negligence, and is undoubtedly sound. The 
statute was designed to prevent just such accidents as the one that occurred. 
Though the point is not discussed, the case also involves a decision that the 
boy’s part in the violation of the statute does not bar the recovery, for the 
statute was designed to protect persons in his position, not to punish them, and 
its policy is such that any assumption of risk by the persons within its purview 
is forbidden. This follows the accepted view. Berdos v. Tremont & Suffolk 
Mills, 209 Mass. 489, 95 N. E. 876. For an extensive discussion of the princi- 
ples involved in the case, see Dean Thayer’s article on Public Wrong and 
Private Action, 27 Harv. L. REv. 317; see also 26 Harv. L. REv. 262. 


New TRIAL — TIME WITHIN WHICH MOTION MUST BE MADE — EFFECT OF 
EXPIRATION OF TERM. — In a criminal proceeding, the defendant was con- 
victed, and judgment entered. After the expiration of the term, it was dis- 
covered that one of the jurymen who served at the trial had been prejudiced | 
against the defendant. This discovery could not have been previously made 
by the exercise of reasonable diligence. Held, that a new trial cannot be granted. 
United States v. Mayer, 235 U.S. 55. 

For a discussion of the effect of the expiration of the term on a party’s 
right to a new trial, see p. 412 of this issue of the REVIEW. 


Powers — NON-EXCLUSIVE Powers — Doctrine oF ILLUSORY APPOINT- 
MENTS IN UNITED StaTES. — The testator devised land in trust for his son for 
life, with power to convey to his children “‘in such shares and proportions among 
them as he by his last will” should appoint, and in default of appointment to 
the children in equal shares. The donee of the power by his will gave ten dollars 
apiece to five of his seven children and the remainder of the proceeds of his 
real estate to the other two. He possessed no other real estate than that sub- 
ject to the power. Held, that the will was a valid exercise of the power. Craw- 
ford’s Estate, 62 Pitts. L. J. 536 (Orphan’s Ct., Alleghany Co., Pa.). 

Ever since the adoption of the modern rule allowing after-acquired realty 
to pass by will, general words of devise have been insufficient to exercise a 
special power of appointment, even though at the date of the will the testator 
had no other property than that subject to the power. In re Mills, 34 Ch. D. 
186. A Pennsylvania statute, however, has established the contrary rule. See 
Aubert’s Appeal, 109 Pa. St. 447. Even under this statute the court would 
have been forced to hold the appointment invalid if it had applied the doctrine 
of illusory appointments introduced by the English equity court, which re- 
quired the donee of a non-exclusive power to appoint to each of the class a 
substantial portion of the property. Kemp v. Kemp, 5 Ves. 849. England, 
however, repudiated this doctrine by a statute which provided that a non- 
exclusive power was validly exercised as long as each member of the class re- 
ceived some of the property, no matter how small a share. 11 Geo. IV. & 
1 Wm. IV., c. 46. A later statute removed this formal requirement and made 
non-exclusive powers equivalent to exclusive powers. 37 & 38 VICT., c. 37. 
In America, a few jurisdictions have recognized the doctrine of illusory ap- 
pointments. Thrasher v. Ballard, 35 W. Va. 524. See 1 TrFFANY, REAL 
Property, § 288. But several other states in which the question has arisen, 
among them Pennsylvania, have wisely refused to adopt as a part of the com- 
mon law a rule which proved so inadvisable in ‘practice that it was long ago 
discarded by its creators. See Graeff v. De Turk, 44 Pa. St. 527; Lines v. 
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Darden, 5 Fla. 51, 81; Hawthorn v. Ulrich, 207 Ill. 430, 69 N. E. 885. The — 
next step in the evolution of the subject in this country should be in line with 
the second English statute, for the doctrine of non-exclusive appointments in- 
troduces a mere technicality so long as it can be evaded by trivial gifts to the 
rest of the class. See 25 Harv. L. Rev. 26. 


PROXIMATE CAUSE — INTERVENING CAUSES — FoRESEEABILITY: EFFECT 
OF VIOLATION OF STATUTE. — In an action for damages for negligent injuries, 
the plaintiff offered to prove that the defendant, in violation of a city ordinance 
prohibiting the sale of firearms to minors, sold a rifle and cartridges to a boy 
of fifteen, and that the boy accidentally shot the plaintiff with the rifle. Held, 
that a verdict was rightly directed for the defendant. Hartnett v. Boston 
Store of Chicago, 106 N. E. 837 (Ill.). 

Upon common-law principles, the independent intervening act of a third 
person will not make a preceding cause remote if such act was foreseeable. 
Lane v. Atlantic Works, 111 Mass. 136; Jennings v. Davis, 187 Fed. 703, 711. 
This rule has been applied both to cases under statutes and, in their absence, 
to cases where foreseeable injury has resulted from firearms or explosives 
placed in the hands of third parties. Dixon v. Bell, 5 M. & S. 198; Sullivan v. 
Creed, [1904] 21. R. 317; Carter v. Towne, 98 Mass. 567; Anderson v. Setter- 
gren, 100 Minn. 294, 111 N. W. 279;. Binford v. Johnston, 82 Ind. 426. The 
principal case reasoned that since no proof of the foreseeability of the boy’s 
act was offered, the defendant was not the proximate cause of the injury. It 
is submitted that the correctness of the decision depends upon the construc- 
tion of the ordinance involved. If the ordinance was passed to avert danger 
to other people from firearms in the hands of minors, then, the-harm having 
resulted by the very means through which the legislative body apprehended it, 
the defendant should not be permitted to negative causation on the ground 
that harm through this means was not foreseeable in the particular case. See 
Pizzo v. Wieman, 149 Wis. 235, 134 N. W. 809; see 27 Harv. L. REv. 319 
et seg. Under this view the plaintiff would be entitled to a verdict on the 
facts offered. If, however, the ordinance is, as it would in fact appear to be, 
solely for the purpose of preventing injury to minors from firearms in their 
own hands, then the result of the principal case is justifiable. Under a similar 
statute another jurisdiction has reached the same result as the principal case. 
Poland v. Earhart, 70 Ta. 285, 30 N. W. 637. 


RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY — 
AGREEMENT IN CONTRACT OF SALE TO ENTER INTO RESTRICTIVE COVENANT 
— ENFORCEMENT OF SUCH AN AGREEMENT AS AN EQUITABLE SERVITUDE. 
— The owner of adjoining tracts of land contracted to sell one to the plain- 
tiff, who agreed to covenant in the conveyance not to make any use of the 
premises offensive to the vendor, his heirs and assigns, which would lessen 
the value of the adjoining land as residential property. The vendor then 
conveyed the adjoining land to a third party, and later completed the convey- 
ance to the plaintiff, who convenanted as agreed. The plaintiff contracted to 
sell to the defendant, who refused to perform on learning of the restrictive 
covenant. Held; that the plaintiff is entitled to specific performance, since 
the ‘cA covenant is not enforceable. Muillbourn v. Lyons, [1914] 2 Ch. 
231 (C. A.). 

Equity will enforce a restrictive covenant, irrespective of whether or not it 
runs with the land at law, against assignees with notice who are not parties 
to the covenant, if there is a clear intention to bind the land, and not merely 
the parties to the covenant. Tulk v. Moxhay, 2 Phil. 774; Whitney v. Union 
Ry. Co., 11 Gray (Mass.) 359. The agreement need not be in the form of a 
. covenant —a mere oral agreement is enough. Parker v. Nightingale, 6 Allen 
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(Mass.) 341. In the principal case no difficulty arises on the question of 
notice. Accordingly, if there was an intention to bind the land at the time of 
the contract of sale, equity should enforce the agreement in spite of the con- 
veyance of the prospective dominant tenement to a third party before the 
completion of the contract. Barrow v. Richard, 8 Paige (N. Y.) 351. The 
court, however, decided against the existence of any such intention, partly 
upon the ground that preliminary agreements will not be considered when the 
transaction has been embodied in a formal instrument. Leggott v. Barrett, 15 
Ch. D. 306. The view of American courts on this matter is more liberal, and 
it is quite probable that they would come to a different result on this basis. 
Parker v. Nightingale, supra. Not finding such an intention, the principal 
case seems correct in holding that the conveyance itself created no enforceable 
right. For such restrictive agreements really create equitable property rights, 
closely analogous to legal easements. Peck v. Conway, 119 Mass. 546. And 
legal easements cannot be created by deed in favor of a third party. See 
Owen v. Field, 102 Mass. 90, 115; cf. Haverhill Savings Bank v. Griffin, 184 
Mass. 419, 68 N. E. 839. But see Gibert v. Peteler, 38 Barb. (N. Y.) 488, 514. 


STATUTE OF FRAUDS — INTERESTS IN LAND — PAROL SURRENDER OF FINAL 
YEAR OF LEAsE. — In consideration of the lessor’s oral promise to pay a cer- 
tain sum, the lessee orally agreed to surrender at the beginning of the year, 
the last year of a six-year lease. The lessor later repudiated the agreement on 
the ground that the state statute of frauds required “ the creation, grant, assign- 
ment, or surrender of any estate or interest in lands other than leases for a 
term not exceeding one year” to be in writing. Wis. Stat. (1913), § 2302. 
The lessee now sues to enforce the lessor’s promise to pay. Held, that he can 
recover. Garrick Theatre Co. v. Gimbel Bros., 149 N. W. 385 (Wis.).” 

Before the statute of frauds any lease in possession could be surrendered by 
parol. Gwyn v. Wellborn, 1 Dev. & Bat. (N. C.) 313. See Schieffelin v. Car- 
penter, 15 Wend. (N. Y.) 400, 405. Under the statute, even in the form which 
provides that “no lease, estate, or interest in land shall be surrendered unless 
by deed or note in writing,” or by operation of law, the weight of American 
authority allows surrender by parol of terms creatable by parol. Kiester v. 
Miller, 25 Pa. 481; Ross v. Schneider, 30 Ind. 423. Contra, Mollet v. Brayne, 
2 Camp. 103. Under the form of statute in force in the principal case, the 
validity of such parol surrenders is expressly recognized. Accordingly, as the 
statute clearly refers to the length of the term transferred, not to the length of 
the estate from which it was carved, a parol surrender of an unexpired year 
or less of a term should be valid. Smith v. Devlin, 23 N. Y. 363; but see 
Kittle v. St. John, 7 Neb. 73, 75. In the principal case, the surrender was to 
operate in the future. Under the ordinary form of the statute, however, a 
term for years may be created to begin in the future. Young v. Dake, 5 N. Y. 
463; Baumgarten v. Cohn, 141 Wis. 315, 124 N. W. 288. Since a surrender is 
but a re-demise of part of the lease, the decision seems correct in holding that a 
surrender in futuro should be equally valid. Allen v. Jaquish, 21 Wend. (N. Y.) 
628; see 2 REED, STATUTE OF FRAUDS, § 771. 


StREET Rattways—Tort NEGLIGENCE DE- 
TERMINED BY RELIANCE ON OBSERVANCE OF Statutory Duty. — The 
plaintiff, a truck driver, on approaching the defendants’ tracks, looked for a 
car from a place where he had an unobstructed view far enough to see any car 
which could have reached him, if running at the rate of speed required by an 
ordinance. He then went on the track without looking again, and was struck 
by a car running at an illegal speed. The plaintiff offered no evidence to 
prove that he knew of the ordinance or relied upon it. The court below 
directed a verdict for the defendant. Held, that the directed verdict was 
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ng aa Products Co. v. United Rys. Co. of St. Louis, 170 S. W. 332 
Mo. App 

The case is particularly interesting as a vigorous denial of the fiction that a 
man is presumed to know the law, which grew up as an expression of the 
principle that ignorance of the law is no excuse. See Regina v. Coote, 9 Moo. 
P. C. N.S. 463; Mackowik v. Kansas City, St. J. & C. B. R. Co., 196 Mo. 550, 
571, 94 S. W. 256. In putting on the plaintiff the burden of proving his 
reliance on the defendants’ performance of its statutory duty, however, the 
court seems to have gone too far in the opposite direction, and to have formu- 
lated a presumption that a man knows nothing about the law. According to 
the local law, the burden of proving the plaintiff’s contributory negligence was 
on the defendant. Bluedorn v. Missouri Pacific Ry. Co., 24 S. W. 57 (Mo.). 
And Missouri does not purport to follow the artificial Pennsylvania doctrine 
that a man who does not “stop, look, and listen” at the edge of the track is 
negligent as a matter of law. Rissler v. St. Louis Transit Co., 113 Mo. App. 
120, 124, 87 S. W. 578, 580. Cf. Burke v. Union Traction Co., 198 Pa. St. 497, 
48 Atl. 470. To entitle the defendant to a directed verdict, ‘therefore, it was 
necessary to show conduct on the part of the plaintiff which could not reason- 
ably be found consistent with due care. In the principal case, however, the 
only evidence before the court showed a course of action which might have 
been either careful or negligent, according as the plaintiff relied on the ob- 
servance of the statute or not. Baltimore & O. S. W. Ry. Co. v. Then, 159 
Ill. 535, 42 N. E. 971. The court’s presumption of ignorance of the statute 
seems a strange one, for it is reasonable to suppose that a driver would be 
familiar with the speed laws of the city. See Schmidt v. Burlington, C. R. & 
N. Ry. Co., 75 la. 606, 39 N. W. 916. 


TAXATION — PARTICULAR Forms OF TAXATION — NEW YoRK TRANSFER 
Tax: TAXATION OF RicHT oF SuRvivorsHIP. — The owner of stock in a cer- 
tain corporation, by vote of the corporation, was entitled to the total net 
income for life, and had certain of the shares reissued to himself and another, 
and the survivor of them. This transfer was gratuitous, and the donor re- 
served the right to vote the stock as well as the right to annul the donee’s 
interest during his life. The donor died after the passage of the Transfer 
Tax Act. Held, that the survivor’s interest is taxable. Matter of Dana Co., 
164 N. Y. App. Div. 44. 

The New York Transfer Tax law provides that any transfer of property 
intended to take effect “in possession and enjoyment” after the death of the 
donor shall be taxable. Consot. Laws, N. Y., Tax Law, § 220, subd. 4, 5. It 
is not necessary that the transfer be made in contemplation of death. See 
Matter of Brandreth, 169 N. Y. 437, 441, 62 N. E. 563, 564. But ordinarily a 
gift inter vivos, not made in contemplation of death, will not be taxable. Matter 
of Spaulding, 163 N. Y. 607, 57 N. E. 1124. See McEL roy, TRANSFER TAX 
Law, 2 ed., § 148. It has been held, however, that a gift of stock inter vivos 
is taxable where all the dividends, as well as the right to vote the stock, are 
reserved to the donor for his life, so that the gift is intended to rest in enjoy- 
ment after his death. Matter of Brandreth, supra. The test laid down by the 
courts, under a broad construction of the statute, is whether or not the en- 
joyment of the property by the transferee begins at or after the death of the 
transferor. The principal case, therefore, is clearly correct, although it 
might not be proper to reach the same result in the ordinary case of joint 
interests. 


TRADE MARKS AND TRADE NAMES — PROTECTION APART FROM STATUTE 
— PURCHASE OF A NAME BY A CORPORATION FOR PURPOSES OF UNFAIR Com- 
PETITION. — Arthur A. Waterman had established a small and unsuccessful 
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fountain-pen business in competition with the complainant. The defendant 
corporation bought this business for the express purpose of employing the name 
in unfair competition. Held, that relief will not be given further than to re- 
quire the defendant to use the name with the suffix “not connected with the 
L. E. Waterman Co.” L.E. Waterman Co. v. Modern Pen Co., 235 U.S. 88. 

Previous to this decision the attitude of our courts toward a trader who seeks 
to draw to himself the profit of a predecessor in the business through a similarity 
of name has been most severe. Newly formed corporations must not imitate 
the legal cognomen of a rival. Holmes v. Holmes, etc. Co., 37 Conn. 278; Hen- 
driks v. Montagu, 17 Ch. Div. 638. Repeatedly where a dummy member has 
been taken into a corporation or partnership for the very purpose of making 
possible the unfair competition, the use of the name in any way whatever 
has been prohibited. Higgins Co. v. Higgins Soap Co., 144 N. Y. 462, 39 
N. E. 490; R. W. Rogers Co. v. Wm. Rogers Mfg. Co., 70 Fed. 1017; Melachrino 
and Co. v. The Melachrino, etc. Co., 4 Pat. Rep. Eng. 215. Much of the former 
authority, furthermore, seems to regard it as immaterial that the individual 
from whom the name was secured had to a certain extent been actually en- 
gaged in the business. R. W. Rogers Co. v. Wm. Rogers Mfg. Co., supra; 
Sawyer v. Kellogg, 7 Fed. 720. See 12 Harv. L. REV. 243, 245. And when an 
enterprising but piratical manufacturer boldly changed his own name to match 
that of his competitor, its use by him was absolutely enjoined. Pinet v. 
Pinet, [1898] 1 Ch. 179. In contrast to all of this, it must be remembered that 
where the right of an individual to use his own name is involved the courts will 
never go further than to insist that he make an honest effort to prevent con- 
fusion in the public mind. American Cereal Co. v. Eli Pettijohn Cereal Co., 
72 Fed. 903; Walter Baker & Co. v. Baker, 77 Fed. 181. The majority opinion 
in the principal case lays stress on this point, and holds in effect that the as- 
signee corporation must stand on the same footing as would the individual 
himself. But a corporation is free to choose its own name, and if it takes a 
name with practically no desire but that of unfair profit, there are no per- 
sonal considerations to hamper the court. It would seem, therefore, as though 
justice fell short if it did not make the piracy completely impossible. No 
amount of relief in the shape of accompanying suffixes can altogether elim- 
inate confusion, and to the extent that it fails the defendant corporation, as 
the dissent points out, is able to consummate its fraudulent desire. See 
International Silver Co. v. Rogers Corporation, 67 N. J. Eq. 646, 60 Atl. 187. 
Instructive sidelights are thrown on the principal case by its report in the 
District Court. See 193 Fed. 242. 


WITNESSES — SEQUESTRATION — DISQUALIFICATION FOR DISOBEYING SE- 
QUESTRATION ORDER. — A witness remained in court in violation of a sequestra- 
tion order, without the connivance of the party calling him. The trial court 
excluded his testimony. Held, that the ruling is correct. Illinois Central Ry. 
Co. v. Outland’s Adm’x, 170 S. W. 48 (Ky.). 

Where a’witness violates a sequestration order and remains in court, without 
the connivance or consent of the party calling him, the probable weight of au- 
thority holds it reversible error to exclude the testimony. Friedman v. Myers, 
14 N. Y. Supp. 142; Parker v. State, 67 Md. 329, 10 Atl. 219; Behrman v. 
Terry, 31 Colo. 155, 71 Pac. 1118. Even under this rule, the fact that the 
witness has violated an exclusion order would, of course, affect his credit. See 
Ferguson v. Brown, 75 Miss. 214, 224, 21 So. 603, 605. It has been held, 
however, in accordance with the principal case, that exclusion of the witness is 
discretionary, even where the party for whom he testifies is not at fault. 
Galveston, etc. Ry. Co. v. Pingenot, 142 S. W. 93 (Tex. Civ. App.); Thorn v. 
Kemp, 98 Ala. 417, 13 So. 749. Against lodging this discretion in the trial 
court, it has been argued that an innocent party should not be deprived of 
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material testimony, but that the disobedient witness should rather be fined 
for contempt. See Parker v. State, supra. But whenever the presence of the 
witness during the other testimony is likely to prejudice seriously the opposing 
side, even though the jury have been instructed that the violation should 
impair the credibility of the testimony, the court should have discretion to 
exclude this evidence. In this event one of the two litigants must suffer, and it 
is just that the burden should fall on the party whose witness was disobedient. 
See 14 Harv. L. REV. 475, 492. 


BOOK REVIEWS 


Tue CRIMINAL JusTICE ADMINISTRATION AcT, 1914. By Neville Anderson. 
London: Stevens and Haynes. 1914. pp. 126. 


The last volume of the English statutes, containing as it does almost entirely 
enactments dating from that fateful third of August, 1914, is apt to be of future 
interest much more to statesmen and historians than to lawyers and social 
reformers. It constitutes a most impressive body of war measures, dealing 
with finance, commerce, the defense of the realm, the security of food supply, the 
treatment of aliens, etc., etc. But even during those overwhelming days, a 
few acts, then in the process of legislation, reached passage, which are of im- 
portance beyond the exigencies of war time and of practical interest beyond 
the confines of England. Of these is the Criminal Justice Administration Act, 
1914 (4 & 5 Geo. V, ch. 58). 

This Act affects important changes in the administration of the criminal 
law in England. Its two main purposes are stated with summary accuracy in 
the title —‘“‘an Act to diminish the number of cases committed to prison 
[and] to amend the Law with Respect to the Treatment and Punishment of 
young delinquents.” 

The Prevention of Crimes Act, 1908 (8 Edw. VII, ch. 59), marked a decided 
change in the treatment of juvenile adult offenders (those between the ages of 
sixteen and twenty-one). The educative and preventive treatment of such 
delinquents, and the beginnings of a probationary system to make it effective, 
commenced by that Act, have now been extended. Juvenile adult offenders 
who have been sentenced to a payment of a fine may now be placed under the 
supervision of probation officers pending such payment and, before finally 
issuing a commitment for non-payment, a report of a probation officer as to 
the conduct and means of the offender is to be considered by courts of 
summary jurisdiction (Section 1 (3) ). Even more important is the extension 
of the Borstal system (i. ¢., industrial reformatory institutions for youthful 
delinquents). Under the Prevention of Crimes Act, 1908, sentences of detention 
in Borstal institutions could be imposed only in a limited number of cases. 
The present Act extends the scope of such detentions to every case where an 
offender is summarily convicted of an offense for which a sentence of imprison- 
ment of one month or upwards, without the option of a fine, may be imposed, 
provided that such offender has been previously convicted or has failed to ob- 
serve the recognizance on a previous discharge on probation and “it appears 
to the court that, by reason of the offender’s criminal habits or tendencies or 
associations with persons of bad character, it is expedient that he should be 
subject to detention for such term and under such instruction and discipline 
as appears most conducive to his reformation and the repression of crime” 
(Section 10 (1) ). Experience has demonstrated that a longer period of de- 
tention and supervision is necessary to give the Borstal system a fairer chance 
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of proving itself than was provided by the Act of 1908. Therefore, the minimum 
period of detention has now been extended from one year to two years, and, 
after discharge from an institution, the supervisory authority of the prison com- 
missioners is now extended from six months to one year (Section 11). While 
no change has been made in the extent of the juvenile court legislation embodied 
in the important Children Act of 1908 (8 Edw. VII, ch. 67, Section 111 e¢ seq.), 
particularly so as to extend the age limit of children under its protection above 
the age of fourteen, in the light of the tendency manifested by the new Act it 
does not seem rash to express the belief that, when England will again be per- 
mitted to think beyond matters of national defense, English legislation will 
adopt the natural development of this subject indicated by our experience 
under the juvenile court acts of the more advanced States. (See Judge Mack 
on the “Juvenile Court” in 23 Harv. L. REv. 204.) 

Notable improvement is made by the Act likewise in the treatment of 
adult offenders. Section 1 now makes it obligatory upon courts of summary 
jurisdiction to allow time for the payment of fines, subject to appropriate ex- 
ceptions. It is interesting to note that this method of stimulating industry 
by enabling a delinquent to earn the means of paying his fine has been worked 
out by some of our federal judges under makeshift probationary systems without 
any machinery provided by law. Of course, such a method of administration 
should not depend upon the chance interest of an overburdened judiciary, 
but should be carefully worked out through legislation and through the neces- 
sary administrative personnel to help in its enforcement. Sections 12 and 
13 of the Act confer new powers upon summary courts of jurisdiction in 
dealing with offenders by allowing “detention” in lieu of “imprisonment” in 
cases of short sentences, to wit, sentences for a less period than five days. 
Clearly this is a conservative recognition of the deep psychological fact that the 
social interest of the state as to certain delinquents is adequately enforced 
through detention, and that the stigmatizing implications of imprisonment in- 
volve in such cases a real loss to the community. Even in so rigorously prac- 
tical an institution as the army this principle has been applied. In the case of 
certain military offenders, in the place of prisons, detention barracks have been 
established, and this system, under the administration of Judge Advocate- 
General Crowder, is showing most promising results. Of course, in all these 
matters we must go slow and be wary of general theory; no less wary when 
our humanitarianism responds to such theory. The problem here as elsewhere 
is to draw lines, not unalterable ones at that, based on dependable data. 

The present Act makes other minor changes in criminal procedure and ad- 
ministration, all of which have been carefully indicated in the convenient an- 
notations to the Act which Mr. Anderson has given us. One of these provi- 
sions (Section 17), empowering the Home Secretary to “appropriate either 
wholly or partially particular prisons within his jurisdiction to particular 
classes of prisoners,” is apt to arouse the envy of American executives like the 
Governor of Massachusetts, — and with good reason. A proper overhauling 
and codrdination of our prison systems to fit the need of the present generation 
is a pressing problem in many States. F. F. 


THE JUVENILE CouRT AND THE Community. By Thomas D. Eliot. New 
York: The Macmillan Company. 1914. pp. xv, 234. 


“When is a Juvenile Court not a Juvenile Court?” This query, which 


forms the caption to one of the chapters in Mr. Eliot’s book, might well have 
been applied to the entire volume. The functions of the Juvenile Court are 
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two, — probation, and the adjudication of disputed cases. Probation is a 
matter of administration and loses in efficiency when yoked to the judicial 
function. It properly belongs to the educational system in which it should form 
one link in a chain of many institutions calculated to care for all manner of 
children from prodigies to idiots. The judicial function is also misplaced in 
the Juvenile Court. It is bad in theory because the court is in reality adjudi- 
cating the rights of the parents to the child, not the rights of the child itself; 
it is bad in practice because the court is hampered by lack of jurisdiction over 
all the domestic relations. The judicial function should be given to a Domestic 
Relations Court of wide powers. 

Thus is the Juvenile Court weighed and found superfluous, and its powers 
divided between the educational system and a greater court. The division 
would bring about a harmonious adjustment. The educational system would 
have complete control of every child, and only disputed cases would be brought 
into court. The judge would have full powers to make a satisfactory disposi- 
tion of the case. To this analysis and its deductions it would be difficult to 
urge any substantial objection. Indeed, the only source of wonderment is 
that it has not been advanced, as an entire program, many years ago. Prob- 
ably the only explanation is historical. When the idea that we were mis- 
handling our juvenile delinquents first transcended the minds of sociologists 
and found lodgment in the minds of laymen and humanitarian lawyers, the 
latter, in the characteristic American way of attacking cases and not problems, 
looked about for something concrete. The criminal court, because of its dra- 
matic position, its brutality, its stigma, and the odor of common-law crimes 
clinging to it, proved to be the first guilty victim. There was no other court 
to take its place in the handling of juvenile delinquency. This led to the 
establishment of a separate juvenile court, and its judge was appointed custo- 
dian of the sacred milk of human kindness. This new function required the 
aid of deputies to see that it was wisely and properly dispensed, and so arose 
the system of official probationers. It is difficult to show cause why this purely 
historical union of judge and probationer should not be dissolved. 

Professor Roscoe Pound has called this age a period of unification of the 
social sciences. In advocating the articulation of the educational agencies 
and the concentration in one court of all matters pertaining to the family, Mr. 
Eliot has read aright the spirit of the times. And inasmuch as the subject dealt 
with is one that vitally affects the future citizenship, — for even the most cyni- 
cal Italian criminologists agree that the juvenile can, in part, be molded 
anew, — his book adds importance to wisdom. It is a valuable contribution. 

H. B. E. 


YEAR Books oF Epwarp II; Vol. VI, 4 Edward II, a.p. 1310-1311. Edited 
for the Selden Society by G. J. Turner. London: Bernard Quaritch. 
1914. pp. cii, 228. 


After an interval the Selden Society returns to the Years of Edward II. 
This volume (being three years delayed in publication, for it is the volume 
for 1911) carries us a half-year farther on the slow journey through the reign. 
The text of the Selden Society’s publications has long since come to seem 
less important than the introductions. So long as the introduction was 
Maitland’s this was natural; and since his death the tradition continues in 
existence. 

Mr. Turner, who carried the last volume of Maitland’s work through the 
press, here undertakes the entire labor of editing. The text appears to be care- 
fully formed by a collation of the manuscripts, the apparatus is ample, and the 
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translation accurate and readable. These good qualities we have been accus- 
tomed to find in “Maitland’s Year Boo 

In this volume, Mr. Turner, as we might have expected, makes an especially 
careful study of the various extant manuscripts. In particular, he compares 
the manuscripts of the first few years of the reign for the purpose of recy 
their mutual relations and the identity or otherwise of their originals. 
comparison is carried out in the minutest detail, with patience and ph 


~ and doubtless Mr. Turner’s conclusions are well warranted. Future commen- 


tators on the early Year Books will not need again to repeat his laborious work. 

The principal part of Mr. Turner’s introduction is an attempt to establish 
what he calls the “pamphlet theory” of the origin of the Year Books. He 
takes up, first, the old question, whether there were, as Plowden and Bacon 
and Coke say, official reporters who reported the cases now in the Year Books. 
His chief argument in favor of the old story is that “we can scarcely reject it 
as worthless” when we find it “accepted by Coke as well as by Bacon,” though, 
as he admits, Coke and Bacon accepted it, a generation later, on Plowden’s 
assertion, — an argument which will not approve itself to most lawyers to-day.. 

As to the “pamphlet theory” itself, Mr. Turner makes out a fairly strong 
case for his theory that the reports were issued term by term, then gathered 
together by years, and finally, after the immediate value of the reports as pic- 
tures of living law had passed, were collected and copied by reigns by the few 
persons who as profound students of law cared to know the doctrines of the 
past. This theory seems compatible with any of the theories as to the origin 
of the Year Books which have heretofore been suggested. 

We thank Mr. Turner for an interesting and valuable addition to the Year 
Book series. J. H. B. 


SELECT BILLs IN EyRE, A.D. 1292-1333. Edited for the Selden Society by 
hye Craddock Bolland. London: Bernard Quaritch. 1914. pp. 
174. 


In the second volume of his Eyre of Kent, 6 & 7 Edward II, Mr. Bolland 
discussed the nature of Bills in Eyre. The subject i is one not merely of historic 
interest, but of present value as shedding light upon the problem of simplicity" 
and informality in pleading. In this new volume Mr. Bolland returns to the 
subject, and prints a most excellent collection of bills, accompanied by the 
extract from the Eyre roll, and followed by a valuable glossary. 

The bills were concerned with abuses of all sorts: non-payment of debts, 
breaches of contract, trespass, imprisonments, abductions, conspiracies, and 
miscellaneous wrongs. Pecuniary damages are sought, but injunctions also 


are requested. In fact, the Eyre seems to have constituted an embryonic court 


of equity. “The Justices in Eyre were more amply clothed with the King’s 
persona than ever was a Chief Justice sitting in King’s Bench. All that the 
King could do to right wrong his Justices in Eyre could do” (p. xvi.) The 
editor concludes, therefore, that the Bills in Eyre were prayers addressed to the 
extra-legal discretion of the Justices, who could thus remedy abuses that could 
not be reached by the common law. The introduction contains an interesting 
summary of the proceedings. For students of the social and economic his- 
tory of the times, these bills are valuable authority. 

In his introduction Mr. Bolland also considers the derivation of the word 
“bill,” which he believes to be a shortened form of libellus, a document; and 
discourses briefly on the delivery of Bills in Eyre, of failure to prosecute, of 
the indorsement on the bills, and of the French of the bills. 

The volume confirms the opinion that Mr. Bolland is a worthy successor of 
Maitland in the study of medieval legal documents. a = 
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CoMPILED STATUTES OF THE UNITED STATES, 1913. Compiled by John A. 
Mallory. St. Paul: West Publishing Company. 1914. In five volumes. 
pp. ciii, 5686. 


This work, like the Compiled Statutes of the United States, 1901, takes as 
its main structure the Revised Statutes of 1874. Following closely the head- 
ings of the titles, chapters, and sections in that revision, the compiler has 
inserted in their appropriate places, so far as this was possible without chang- 
ing the wording of the statutes, all subsequent enactments. Provisions re- 
lating to new subjects of legislation have necessarily been placed under new 
titles, and chapters made to accord with the general scheme of the original 
structure. The new compilation thus formed contains all the laws, general and 


permanent in their nature, in force December 31, 1913. In harmony with its © 


character as a work for convenient reference, all provisions which are local, 
special, temporary, or obsolete are omitted from this compilation, and all 
amendments are, so far as possible, incorporated into the text of the original 
acts. Copious annotations under the various sections, however, explain such 
omissions and either indicate the purport of the omitted language or refer to 
the provisions themselves in the Statutes at Large. Cross references to re- 
lated, similar, or conflicting provisions are also of value in following the course 
of legislation upon any subject. The full and careful index in the fifth volume 
includes, besides the customary subject index, a cross index to the sections of 
the Revised Statutes of 1874, with a list of all amendments, repeals, etc., a 
chronological table of laws, a list of the provisions omitted from the compila- 
tion, with references to the Statutes at Large, and a table of acts cited by 
their popular names. As a work of convenient reference the compilation is 
certainly of great value, and the compiler deserves praise for his careful and 
thorough execution of it. Moreover, the publishers propose to keep this com- 
pilation up to date by publishing from time to time in the advance sheets of 
the Federal Reporter all Acts of Congress of a general and permanent charac- 
ter classified according to the divisions of the Compiled Statutes. 


BARTOLUS ON THE CONFLICT OF Laws. Translated by Joseph Henry Beale. 
Cambridge: Harvard University Press. 1914. pp. 86. 

Tue Brit oF Lapinc. By W. P. Bennett. Cambridge: Cambridge Uni- 
versity Press. 1914. pp. Vili, ror. 


THE ForMAL Bases oF Law. Modern Legal Philosophy Series. Vol. X. By 
Giorgio Del Vecchio. Translated by John Lisle. Boston: The Boston 
Book Company. 1914. pp. lvii, 412. 


A History oF FrENcH Pusiic Law. The Continental Legal History Series. 
By Jean Brissaud. Translated by James W. Garner. Boston: Little, 
Brown and Company. 1915. pp. lviii, 581. 


INCOME TAXATION UNDER FEDERAL AND STATE Laws. By Henry Campbell 
Black. Second Edition. Kansas City: Vernon Law Book Company. 
IQI§5. pp. xxxvii, 865. 

Tue InpIvipUAL DELINQUENT. By William Healy. Boston: Little, Brown 
and Company. 1915. pp. xvi, 830. 

LEGAL PRINCIPLES OF PuBLIC HEALTH ADMINISTRATION. By Henry Bixby 
aaa Chicago: T. H. Flood and Company. 1914. pp. xxxvi, 

59. 
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Mens Rea. By Douglas Aikenhead Stroud. London: Sweet and Maxwell. 
1914. PP. XXXiv, 352. 

Tue Pan-Anctes. By Sinclair Kennedy. New York: Longmans, Green 
and Company. 1914. pp. ix, 244. 

Principtes oF Company Law. By Alfred F. Topham. Fourth Edition. 
London: Butterworth and Company. 1914. pp. xl, 376, 41. 
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